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General 

This Series Memorandum supplement (as used herein, this "Supplement") supplements, forms part of 

and should be read in conjunction with, the Series Memorandum dated 18 April 2018 (the “Series 

Memorandum”) prepared in connection with the EUR 5,000,000,000 Secured Note Programme (the 

"Programme") of IA Capital Structures (Ireland) plc (the "Issuer") and is issued in conjunction with, and 

incorporates by reference the contents of, the Programme Memorandum dated 15 March 2012 relating to 

the Programme (the "Programme Memorandum").  

Terms defined in the Series Memorandum have the same meanings when used in this Supplement. 

This Supplement is supplemental to, and should be read in conjunction with, the Series Memorandum. To 

the extent that there is any inconsistency between any statement in herein and any statement in or 

incorporated by reference into the Series Memorandum, the statement herein will prevail.  

Save as disclosed in this Supplement and in the previous supplements to the Series Memorandum, there 

has been no other significant new factor, material mistake or inaccuracy relating to information included in 

the Series Memorandum since the initial publication of the Series Memorandum.  

Amendment to “Authorised Denomination” 

The definition of “Authorised Denomination” in “Summary of the Transaction” and “Conditions of the 

Notes” shall be deleted in its entirety and replaced by the following: 

“Authorised Denomination: USD 1,000.” 

For the avoidance of doubt the Notes shall not be subject to subscription of a minimum principal amount. 



Final Form 
  

1 
 
 

MHC-17612714-4 

 
 
 

DATED 18 APRIL 2018 

IA CAPITAL STRUCTURES (IRELAND) PLC 

 

 

Belmont Place (Series 201) Notes due 2023 

issued under its € 5,000,000,000 Secured Note Programme 

 
 
 
 
 

SERIES MEMORANDUM 
 

 
 
 
 
 
 
 
 
 
 
 
 
 



Final Form 
  

i 
 
 

MHC-17612714-4 

General 

This Series Memorandum (as used herein, this “Series Memorandum”) is prepared in connection with 
the EUR 5,000,000,000 Secured Note Programme (the “Programme”) of IA Capital Structures 
(Ireland) plc (the “Issuer”) and is issued in conjunction with, and incorporates by reference the 
contents of, the Programme Memorandum dated 15 March 2012 relating to the Programme (the 
“Programme Memorandum”).  

Neither this Series Memorandum nor the Programme Memorandum constitutes a prospectus for the 
purposes of the Prospectus Directive. 

This document should be read in conjunction with the Programme Memorandum and the Master 
Conditions (March 2014 Edition). Save where the context otherwise requires, terms defined in the 
Programme Memorandum have the same meaning when used in this Series Memorandum. 

Subject as set out below the Issuer accepts responsibility for the information contained in this Series 
Memorandum other than the information in the sections (i) Information relating to the Arranger, (ii) 
Information relating to the Calculation Agent, (iii) Information relating to the Sale Agent and Placing 
Agent, (iv) Information relating to the Charged Assets.  To the best of the knowledge and belief of the 
Issuer (which has taken all reasonable care to ensure that such is the case), such information for 
which it accepts responsibility contained in this Series Memorandum is in accordance with the facts 
and does not omit anything likely to affect the import of such information.  The Issuer confirms that the 
information in the sections referred to in (i) to (iv) above has been accurately reproduced from 
information provided by (a) the Arranger, (b) the Calculation Agent, (c) the Sale Agent and Placing 
Agent and (d) the Borrower, and as far as the Issuer is able to ascertain, no facts have been omitted 
which would render the reproduced information inaccurate or misleading. 

This Series Memorandum does not constitute, and may not be used for the purposes of, an offer or 
solicitation by anyone in any jurisdiction in which such offer or solicitation is not authorised or to any 
person to whom it is unlawful to make such offer or solicitation, and no action is being taken to permit 
an offering of the Notes or the distribution of this Series Memorandum in any jurisdiction where such 
action is required. 

No person has been authorised to give any information or to make representations other than those 
contained in this Series Memorandum in connection with the issue or sale of the Notes and, if given or 
made, such information or representations must not be relied upon as having been authorised by the 
Issuer, the Arranger, the Trustee or any of them.  Neither the delivery of this Series Memorandum nor 
any sale made in connection herewith shall, under any circumstances, create any implication that 
there has been no change in the affairs of the Issuer since the date hereof. 

Sanne Fiduciary Services Limited (the "Trustee") has not independently verified the information 
contained herein. Accordingly, no representation, warranty or undertaking is made, whether express 
or implied, and no responsibility or liability is accepted by the Trustee as to the accuracy, 
completeness or nature of the information contained in this Series Memorandum, the Secured Term 
Loan Agreement and the Mizecor Loan Memorandum or with respect to the legality of investment in 
the Notes by any prospective investor or purchaser under applicable legal investment or similar laws 
or regulations. 

Full information on the Issuer and the offer of the Notes is only available on the basis of the 
combination of the provisions set out within this Series Memorandum and the Programme 
Memorandum. 

For as long as the Notes remain outstanding, copies of the following documents will be available for 
inspection in physical form during usual business hours on any weekday (Saturdays, Sundays and 
public holidays excepted) at the registered office of the Issuer: 

(i) This Series Memorandum and the Programme Memorandum; 

(ii) The Master Documents; 
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(iii) The Constituting Instrument dated the Issue Date;  

(iv) The Certificate of Incorporation and the Memorandum and Articles of Association of the 
Issuer;  

(v) The Secured Term Loan Agreement; and 

(vi) The Mizecor Loan Memorandum. 

The Notes, which are described in this Series Memorandum, have not been, and will not be, 
registered under the United States Securities Act of 1933, as amended (the “Securities Act”) or 
the securities laws of any of the States of the United States.  Accordingly, the Notes are being 
offered and sold only in bearer form pursuant to the exemption afforded by Regulation S 
promulgated under the Securities Act solely outside of the United States and solely to non-U.S. 
persons and in specific reliance upon the representations by each Noteholder that (1) at the 
time of the offer and sale of the Notes to Noteholder, the Noteholder was not a U.S. Person as 
defined in Regulation S promulgated under the Securities Act, and (2) at the time of the offer 
and sale of the Notes to Noteholder and, as of the date of the execution and delivery of the 
purchasing or subscription agreement by the Noteholder, the Noteholder was outside of the 
United States.  The Notes may not be offered or sold in the United States or to U.S. Persons (as 
defined in Regulation S) unless the securities are registered under the Securities Act, or an 
exemption from the registration requirements of the Securities Act is available. The Notes are 
subject to certain United States tax law requirements. 

The following legend will appear on all Temporary or Permanent Global Notes and any Receipts, 
Coupons or Talons in respect thereof: 

“ANY UNITED STATES PERSON WHO HOLDS THIS OBLIGATION WILL BE SUBJECT TO 
LIMITATIONS UNDER THE UNITED STATES INCOME TAX LAWS, INCLUDING THE 
LIMITATIONS PROVIDED IN SECTIONS 165(j) AND 1287(a) OF THE U.S. INTERNAL REVENUE 
CODE.” 

The sections of the U.S. Internal Revenue Code referred to in the foregoing legend provide that, with 
certain exceptions, a United States taxpayer will not be entitled to deduct any loss, and will not be 
entitled to capital gains treatment in respect of any gain realised, on any sale, disposition or payment 
of a Note, Receipt, Coupon or Talon for U.S. federal income tax purposes. 

In relation to each Member State of the European Economic Area which has implemented the 
Prospectus Directive (each, a “Relevant Member State”), an offer of Notes to the public has not and 
may not be made in that Relevant Member State.  

The Notes are illiquid investments, the purchase of which involves substantial risks.  Any investor 
investing in the Notes should fully consider, understand and appreciate those risks. 

Purchasers of Notes should conduct such independent investigation and analysis regarding 
the Issuer, the Secured Term Loan Agreement and the Mizecor Loan Memorandum (and in 
particular the section therein entitled “Risk Factors”), the Borrower and the Notes as they 
deem appropriate to evaluate the merits and risks of an investment in the Notes, as the Notes 
described in this Series Memorandum may not be suitable for all purchasers of Notes. 
Purchasers of Notes should have sufficient knowledge and experience in financial, taxation, 
accounting, capital treatment and business matters, and access to, and knowledge of, 
appropriate analytical resources, to evaluate the information contained in this Series 
Memorandum and the merits and risks of investing in the Notes in the context of their financial 
and regulatory position and circumstances. This Series Memorandum does not describe all of 
the risks and investment considerations applicable to an investment in the Notes. The risks 
and investment considerations identified in this Series Memorandum are provided as general 
information only and the Issuer disclaims any responsibility to advise purchasers of Notes of 
the risks and investment considerations associated with the purchase of the Notes as they 
may exist at the date hereof or as they may from time to time alter. 
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PARTICULAR ATTENTION IS DRAWN TO THE SECTION OF THIS SERIES MEMORANDUM 
HEADED “RISK FACTORS”.
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Documents incorporated by reference 

The Programme Memorandum is incorporated in, and shall be taken to form part of this Series 
Memorandum.  This Series Memorandum must be read and construed in conjunction with the 
Programme Memorandum and shall be deemed to modify and supersede the contents of such 
document to the extent that a statement contained herein is inconsistent with such contents. 
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Risk Factors 

General 

The purchase of the Notes involves substantial risks.  Each prospective purchaser of the Notes should 
be familiar with instruments having characteristics similar to the Notes and should fully understand the 
terms of the Notes and the nature and extent of its exposure to risk of loss.  

Before making an investment decision prospective purchasers of the Notes should conduct such 
independent investigation and analysis regarding the Issuer, the Borrower, the Charged Assets 
(including the Secured Term Loan Agreement and the Pledge and Security Agreement), the Notes and 
all other relevant persons and such market and economic factors as they deem appropriate to 
evaluate the merits and risks of an investment in the Notes. As part of such independent investigation 
and analysis, prospective purchasers of Notes should consider carefully all the information set forth in 
this Series Memorandum and in the Programme Memorandum and the considerations set out below.  

Investment in the Notes is only suitable for investors who have the knowledge and experience in 
financial and business matters necessary to enable them to evaluate the information contained in this 
Series Memorandum and in the Programme Memorandum and the merits and risks of an investment 
in the Notes in the context of the investor’s own financial circumstances and investment objectives.  

Investment in the Notes (or a participation therein) is only suitable for investors who:  

(1) are capable of bearing the economic risk of an investment in the Notes (or a participation 
therein) for a period up to and until the redemption of the Notes;  

 (2) are acquiring an interest in the Notes (or a participation therein) for their own account for 
investment, not with a view to resale, distribution or other disposition of such interest (subject to any 
applicable law requiring that the disposition of the investor’s property be within its control); and  

(3) recognise that it may not be possible to make any transfer of the Notes (or a participation 
therein) for a substantial period of time, if at all.  

Each of the Issuer and the Arranger may, in its discretion, disregard interest shown by a prospective 
investor even though that investor satisfies the foregoing suitability standards.  

Each prospective investor should ensure that it fully understands the nature of the transaction 
into which it is entering and the nature and extent of its exposure to the risk of loss of all or a 
substantial part of its investment.  Attention is drawn, in particular, to the sections of the 
Programme Memorandum entitled “Conditions of the Notes - Security” and “Conditions of the 
Notes - Enforcement and Limited Recourse” and the sections in this Series Memorandum 
entitled “Information relating to the Charged Assets”.  
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Risks relating to the Issuer and Transaction Parties 

Special purpose company 

The Issuer is a special purpose company and has been established for the purpose of issuing multiple 
Series of secured Notes under the Programme.  The Issuer has issued share capital only in the 
amount of EUR 38,100.  Should any unforeseen expenses or liabilities (which have not been provided 
for) arise, the Issuer may be unable to meet them, leading to an Event of Default under the Notes. 

There is no certainty that Noteholders will recover any amounts payable under the Notes.  Due to the 
limited recourse nature of the Notes (see “Limited recourse” below), claims in respect of the Notes are 
limited to the proceeds of enforcement of the Mortgaged Property after the deduction of any applicable 
expenses.  In addition, if a claim is brought against the Issuer (whether under statute, common law or 
otherwise) which is not subject to such contractual limited recourse provisions, the only assets 
available to meet such claim would be the proceeds of the issuance of the Issuer’s ordinary shares 
and any transaction fees (see “Fees” below), to the extent any remain as at the date of such claim and 
are available to meet such claim.  The only other assets of the Issuer will be the assets on which each 
Series is secured, which will be subject to the prior security interests of the relevant Noteholders and 
any other secured parties under that Series. 

Limited recourse 

The Notes will be limited recourse obligations of the Issuer secured on the Mortgaged Property 
(including the Charged Assets) and are not or will not (as the case may be) be obligations or 
responsibilities of, or guaranteed by, any other person or entity.  For the avoidance of doubt, none 
of the Borrower, the Trustee, the Arranger, any other Agent appointed by the Issuer or any 
other person has any obligation to any Noteholder for payment of any amount owed by the 
Issuer in respect of the Notes.  There is no person that guarantees to Noteholders that they will 
recover any amounts payable under the Notes. 

The ability of the Issuer to meet its obligations in respect of the Notes will be dependent on the receipt 
by the Issuer of moneys due to it under the Mortgaged Property (including the Charged Assets 
comprised therein).  The Noteholders shall have no recourse to the Issuer beyond the moneys derived 
by or on behalf of the Issuer in respect of the Mortgaged Property.  To the extent that investment by 
the Issuer in the Charged Assets held by the Issuer results in such investment being less than the 
obligations of the Issuer under the Notes, the Issuer will have insufficient funds available to meet its 
obligations in respect of the Notes.  In such event, any shortfall would be borne by the Noteholders in 
accordance with the priorities specified in the Conditions.  See "Nature of the investment" below. 

For the avoidance of doubt, Notes are not, and do not represent or convey any interest in the Charged 
Assets nor do they confer on the Noteholder any right (whether in respect of voting, dividend or other 
distribution) which a holder of any Charged Assets may have had.  The Issuer is not an agent of the 
Noteholder for any purpose. 

No Loan Guarantor 

There is no Loan guarantor guaranteeing the payment of principal or interest under the Secured Term 
Loan Agreement.  

Liability for the obligations of other Series 

The Issuer has undertaken not to incur any obligations with respect to any other Series of Notes 
unless recourse in respect of such obligations is limited to the proceeds of enforcement of the Security 
over the assets of the Issuer on which such obligations are secured (which assets shall exclude the 
Mortgaged Property securing any other Series of Notes).  Nevertheless, to the extent there are any 
creditors with respect to a Series of Notes whose recourse is not so limited Noteholders may be 
exposed to risks incurred for the account of other Series. 
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Risks relating to the Notes 

Nature of the investment 

These Notes are not principal protected and are a high-risk investment in the form of a debt 
instrument.  The Noteholders are neither assured of repayment of the capital invested nor are they 
assured of payment of a stated rate of interest.  The Notes give Noteholders exposure to the Series 
Assets, see “Investment relating to the Charged Assets” below. 

Any payments to be made on the Notes depend on the value of the Charged Assets held by the 
Issuer, which is the value of the amounts received by the Issuer in respect of the Charged Assets. 
Should the Charged Assets decrease in value, Noteholders will incur a partial or total loss of their 
investment. 

In certain circumstances, described in the Conditions of the Notes, the Notes will be redeemed early 
pursuant to a Mandatory Redemption Event, an Additional Mandatory Redemption Event or a 
redemption event pursuant to Condition 2(c)(A)(1) and Noteholders shall be entitled to receive only 
such amount as is available following the sale or redemption of the Charged Assets, or a proportion of 
such Charged Assets, as the case may be, subject to the provisions of the Notes described under 
“Limited recourse” above. In the case of an Additional Mandatory Redemption Event pursuant to this 
paragraph, the Issuer shall not be required to give notice to the Trustee of the Noteholders that the 
notes are due and repayable at the amount specified in Condition 2(e)(3). 

In general, redemption payments to be made on the Notes are calculated with reference to the 
value of the Charged Assets. However, if and to the extent that the amount payable by the 
Issuer in accordance with the Notes to the Noteholders is greater than the amount received by 
the Issuer in respect of the redemption of the Charged Assets, the Noteholder shall be entitled 
to receive only its pro rata share of such amount as is received by the Issuer under the 
Charged Assets after deduction of any applicable costs and expenses. 

Change of law, tax and administrative practice 

The structure of the transaction and, inter alia, the issue of the Notes are based on law, tax and 
administrative practice in effect at the date hereof, and having due regard to the expected tax 
treatment of all relevant entities under such law and practice. No assurance can be given that law, tax 
or administrative practice will not change after the Issue Date or that such change will not adversely 
impact the structure of the transaction and the treatment of the Notes. 

No Gross Up Under the Secured Term Loan Agreement 

The Secured Term Loan Agreement provides that if any payments thereunder become subject to 
withholding tax, the Borrower shall not be required to gross-up such payments. Therefore, to the 
extent any such withholding is imposed, this will negatively affect the amount of principal and interest 
(if any) that the Issuer receives from the Borrower under the Secured Term Loan Agreement, which 
will have a materially detrimental impact on the Noteholders and the Loan Agreement Interest 
Payment Amounts.  

Fees 

In addition to the fees due to the Trustee and any Agents, and any other transaction related fees 
incurred by the Issuer in respect of the issuance of the Notes, the Issuer will pay a fee to the Arranger 
calculated as a percentage of the amount outstanding under the Secured Term Loan Agreement, 
which is further described in Special Condition (XI) of the Notes.  

In connection with the offer and sale of the Notes, the Arranger or any of its associated companies 
may, directly or indirectly, pay fees in varying amounts to third parties or, as the case may be, receive 
fees (including but not limited to distribution fees and retrocessions) in varying amounts, including, 
from third parties (which may include any Transaction Participants as defined below). Each Noteholder 
acknowledges that the Arranger or any of its associated companies may retain all or part of such fees. 
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Foreign exchange risk 

The Notes are denominated in USD.  The Charged Assets may be denominated in U.S dollars, euro, 
or any other currencies.  The Issuer will effect foreign exchange transactions to convert amounts 
received in respect of the Charged Assets into USD in order to meet its payment obligations under the 
Notes.  In order to mitigate the foreign exchange risk the Issuer may enter into foreign exchange 
hedging transactions with such banks and other providers of treasury products (“Derivatives 
Counterparties”) as may in the sole discretion of the Issuer be appropriate given the Charged Assets 
and the obligations of the Issuer under the Notes.  Accordingly, the Issuer and the Noteholders may be 
exposed to credit risk of such Derivatives Counterparties providing foreign exchange hedging to the 
Issuer. 

Optional Redemption by the Noteholder 

Noteholders have no right to request the Issuer to redeem the Notes at any time prior to their Maturity 
Date. 

Optional Redemption by the Issuer 

Investors in the Notes should be aware that the Issuer has the option to redeem any amount of the 
Notes at their Optional Redemption Amount on the Optional Redemption Payment Date, by giving not 
less than ten (10) Business Days’ prior notice to the Noteholders and the Trustee.  Such notice may be 
revoked by the Issuer at any time prior to the Optional Redemption Date. The Optional Redemption 
Payment Date may be significantly later than the Optional Redemption Date.  See "Risk Factors – 
Payments". 

Optional Redemption by the Arranger 

Investors in the Notes should further be aware that the Arranger has the option, without limitation, at 
any time to redeem any amount of the Notes at their Optional Redemption Amount on the Optional 
Redemption Payment Date.  The Arranger would redeem Notes if it is the holder of such Notes, 
pursuant to the Conditions of the Notes.  While the Arranger may actively become involved in the 
secondary market in the Notes (if any), such participation would be at the Arranger’s sole discretion 
and the Arranger shall not have any obligation to make a secondary market.  See “Liquidity” below. 

Restrictions on Transfer 

The Notes are subject to restrictions on transfer, as described in section "SUBSCRIPTION AND 
SALE" in the Programme Memorandum and "SELLING RESTRICTIONS" in this Series Memorandum. 
In particular, the Notes have not been registered under the Securities Act, under any U.S. state 
securities or “Blue Sky” laws or under the securities laws of any other jurisdiction and are being issued 
and sold in reliance upon exemptions from registration provided by such laws. No Note may be sold, 
assigned, participated, pledged or transferred unless such sale, assignment, participation, pledge or 
transfer (a) is exempt from the registration requirements of the Securities Act (for example, the 
exemption provided by Rule 144A under the Securities Act or the exemption provided by Regulation S 
under the Securities Act and applicable state securities laws) and (b) is in compliance with the transfer 
restrictions and certification requirements described in the section entitled "SUBSCRIPTION AND 
SALE" in the Programme Memorandum and "SELLING RESTRICTIONS" in this Series Memorandum. 

Arranger default 

The Notes may be redeemed if the Arranger is dissolved or becomes unable to perform its obligations 
in relation to the Notes unless a substitute arranger (the "Substitute Arranger") is appointed by the 
Issuer within 90 days of such event. 

Payments 

The ability of the Issuer to make payments to the Noteholders under the Notes depends entirely on 
payment of principal and payment of interest by the Borrower under the Secured Term Loan 
Agreement. Investors in the Notes should have particular regard to the section entitled “Risk Factors” 
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in the Mizecor Loan Memorandum. Payments under the Notes will only be made after receipt of the 
Realisable Value by the Issuer. The date of payment of the redemption amount under the Notes is 
therefore not fixed.  Payment of redemption amounts under the Notes depends on the realisation of 
(including repayment of principal and interest in full by the Borrower under the Secured Term Loan 
Agreement) or the liquidation of the Charged Assets. Payment of interest under the Notes depends on 
the payment of interest by the Borrower under the Secured Term Loan Agreement. It may take a 
considerable period of time to redeem the Charged Assets, in particular in the case of an early 
redemption of Notes. Noteholders may only receive payment of the relevant redemption amount under 
the Notes significantly later than the specified redemption date of the Notes.   

Liquidity 

No secondary market for the Notes currently exists.  Prospective purchasers of the Notes should 
therefore recognise that, they may not be able to liquidate their investment in the Notes.  Investment in 
the Notes is therefore only suitable for investors who are capable of bearing the economic risk of an 
investment in the Notes for an indefinite period of time and are not acquiring the Notes with a view to a 
potential resale, distribution or other disposition at some future date. 

Application has been made to list the Notes on the Third Market of the Vienna Stock Exchange.  
Listing is expected to take place on or about the Issue Date but no assurance can be given that such 
application will be granted.  Even if the Notes are listed, there is no assurance that a secondary trading 
market or liquidity will develop.   

Notwithstanding the foregoing, the Arranger may provide a secondary market with a monthly dealing 
frequency and monthly purchases and sales by investors.  The Arranger will not provide a secondary 
market in circumstances where the Calculation Agent is unable to calculate the Net Asset Value of the 
Portfolio for any reason, such as an event of default on the Charged Assets or due to the illiquidity or 
suspension of trading of any of the Series Assets comprising the Portfolio. The Arranger does not have 
and will not assume any liability, whether legal or otherwise, vis-à-vis the Noteholders to provide a 
market for the Notes or with regard to the level of the applicable prices nor how they are determined.  
To the extent that the Arranger purchases Notes in a secondary market provided by the Arranger, the 
Arranger will impose a USD 500 fee in respect of its administration expenses. 

Extended Maturity Date 

The term of the Notes may be extended for further periods of up to ten years, provided that, at the 
request of the Issuer, the Calculation Agent, on behalf of the Issuer, has given a notice (the 
“Extension Notice”) to the Trustee, the Principal Paying Agent and the Noteholders three (3) calendar 
months prior to the Scheduled Maturity Date or the anniversary thereof in each subsequent year, if 
applicable, stating that such extension shall take place in respect of the Notes. If no Extension Notice, 
or no further Extension Notices (if applicable) are delivered by the Calculation Agent, the Notes shall 
be redeemed on the Scheduled Maturity Date or the anniversary thereof in accordance with the final 
Extension Notice (such date being the “Extended Maturity Date”) or on the Final Maturity Payment 
Date if later.  
 
Market and legal risk 
 
The Notes will constitute secured, limited recourse obligations of the Issuer, recourse in respect of 
which will, in effect, be limited to the proceeds of the Mortgaged Property (which principally comprises 
the Charged Assets) relating to the Notes and no other assets of the Issuer will be available to satisfy 
claims of Noteholders.  The Issuer’s obligations to the Noteholders are solely funded by, and primarily 
secured on, the Charged Assets.  Therefore, to the extent that the value of the Charged Assets falls, 
payment under the Charged Assets is not made, the Charged Assets cannot be sold or if the relevant 
security arrangements would not be enforceable, a loss of principal under the Notes will result. 
Noteholders therefore assume the market and legal risk of the Charged Assets. 

None of the Transaction Participants (as defined below) nor any affiliate of any of them or other person 
on their behalf has made any investigation of, or makes any representation or warranty, express or 
implied, as to the financial or other condition of the Charged Assets. 
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None of the Issuer, the Arranger, the Trustee, the Principal Paying Agent, the Calculation Agent, the 
Sale Agent or any other Agent (together, the “Transaction Participants”) nor any affiliate of any of 
them (or any person on their behalf) assume any responsibility vis-à-vis the Noteholders for the 
economic success or lack of success of an investment in the Notes, or the performance, the value or 
terms of the Charged Assets.  No Transaction Participant will have any responsibility or duty to make 
any such investigations, to keep any such matters under review, to provide the Noteholders, or 
prospective purchasers of the Notes, with any information in relation to such matters or to advise as to 
the attendant risks. 

Independent review and advice 

Each prospective purchaser of Notes must determine, based on its own independent review and such 
legal, financial and tax advice as it deems appropriate under the circumstances, that its acquisition of 
the Notes (i) is fully consistent with its financial needs, objectives and condition, (ii) complies and is 
fully consistent with all investment policies, guidelines, authorisations and restrictions (including as to 
its capacity) applicable to it, (iii) has been duly approved in accordance with all applicable laws and 
procedures and (iv) is a fit, proper and suitable investment for it, undertaken for a proper purpose. 

Legality of purchase 

None of the Transaction Participants or any affiliate of any of them or other person on their behalf has 
or assumes responsibility for the lawfulness of the acquisition of the Notes by a prospective purchaser 
of the Notes, whether under the laws of the jurisdiction of its incorporation or the jurisdiction in which it 
operates (if different), or for compliance by that prospective purchaser with any law, regulation or 
regulatory policy applicable to it. 

No reliance 

The Transaction Participants and all affiliates of any of them disclaim any responsibility to advise 
purchasers of the Notes of the risks and investment considerations associated with the purchase of 
the Notes as they may exist at the date hereof or from time to time hereafter.  

No restrictions on activities 

Any of the Transaction Participants and any affiliate of any of them or other person on their behalf may 
have existing or future business relationships (including depository, lending, advisory or any other kind 
of commercial or investment banking activities or other business) with any of the other Transaction 
Participants and any affiliate of any of them or other person on their behalf and may purchase, sell or 
otherwise deal in any assets or obligations of, or relating to, any such party.  Any of the Transaction 
Participants and any affiliate of any of them or other person on their behalf may act with respect to any 
such business, assets or obligations without regard to any possible consequences for the Issuer, the 
Notes or any Noteholder (or the impact of any such dealing on the interests of any Noteholder) or 
otherwise. 

No Operating History by the Borrower 

The Borrower has limited performance history.  Noteholders may not have sufficient historical 
information to serve as a basis for making a more informed investment decision. 

Provision of information 

Any of the Transaction Participants or any affiliate of any of them or any other person acting on their 
behalf may at the date hereof or at any time hereafter be in possession of information in relation to the 
other Transaction Participants or any affiliate of any of them or any other person acting on their behalf 
or on behalf of the Charged Assets (which may or may not be publicly available or confidential).  None 
of such persons shall be under any obligation to make any such information available to Noteholders 
or any other party other than as provided in the Conditions of the Notes. 
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Taxation 

Each Noteholder will assume and be solely responsible for any and all taxes of any jurisdiction or 
governmental or regulatory authority, including, without limitation, any state or local taxes or other like 
assessment or charges that may be applicable to any payment to it in respect of the Notes.  Neither 
the Issuer nor any other person will pay any additional amounts to the Noteholders to reimburse them 
for any tax, assessment or charge required to be withheld or deducted from payments in respect of the 
Notes by the Issuer or by the Principal Paying Agent (or any other Paying Agent), although such 
requirement will give rise to an obligation to redeem the Notes early in the circumstances described in 
Condition 2 as amended by Special Condition (IV) of the Conditions of the Notes set out below. 

Legal opinions 

No legal opinions will be obtained with respect to any applicable laws, including the laws governing the 
Charged Assets or as to the validity, enforceability or binding nature of the Charged Assets. 

Conflict of interests 

Any of the Transaction Participants or any affiliate of any of them or any other person acting on their 
behalf may from time to time, as principal or agent, have positions in, or may buy or sell, or make a 
market in any securities (including shares in a Transaction Participant), currencies, financial 
instruments or other assets owned by a Transaction Participant.  Any trading and / or hedging 
activities of Transaction Participants or any affiliate of any of them or any other person acting on their 
behalf related to this transaction may have an impact on the price of the underlying assets.  

Clearing systems 

The Notes will be represented by one or more Temporary Global Notes and Permanent Global Notes.  
Such Global Notes will be deposited with a common depositary for Euroclear and Clearstream, 
Luxembourg.  Except in the circumstances described in the relevant Global Note, investors will not be 
entitled to receive definitive Notes.  Euroclear and Clearstream, Luxembourg will maintain records of 
the beneficial interests in the Global Notes.  While the Notes are represented by one or more Global 
Notes, investors will be able to trade their beneficial interests only through Euroclear and Clearstream, 
Luxembourg. 

While the Notes are represented by one or more Global Notes the Issuer will discharge its payment 
obligations under the Notes by making payments to the common depositary for Euroclear and 
Clearstream, Luxembourg for distribution to their account holders.  A holder of a beneficial interest in a 
Global Note must rely on the procedures of Euroclear and Clearstream, Luxembourg to receive 
payments under the Notes.  The Issuer has no responsibility or liability for the records relating to, or 
payments made in respect of, beneficial interests in the Global Notes. 

Holders of beneficial interests in the Global Notes will not have a direct right to vote in respect of the 
relevant Notes.  Instead, such holders will be permitted to act only to the extent that they are enabled 
by Euroclear and Clearstream, Luxembourg to appoint appropriate proxies. 

Limitations of the ability to grant security over Notes while in global form 

Because transactions in the Notes will be effected only through Euroclear or Clearstream, 
Luxembourg, direct or indirect participants in their respective book-entry-systems and certain banks, 
the ability of a Noteholder to pledge such interests to persons or entities that do not participate in the 
Euroclear or Clearstream systems, or otherwise to take actions in respect of such interests, may be 
limited due to the lack of physical security representing such interest. 

Risks relating to the Charged Assets 

Investment in the Series Assets 
 
The Issuer intends to use the proceeds of the issue of the Notes to make, on or as soon as 
practicable after the Issue Date a loan pursuant to the Secured Term Loan Agreement (as lender) 
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between the Issuer and Mizecor S.A. (the “Borrower”) which the Borrower will use to acquire and 
remodel a property in Montevideo, Uruguay (the “Property”). 

In support of the Borrower’s obligations under the Secured Term Loan Agreement and pursuant to 
the Pledge and Security Agreement, Aline Paula Polak Gelber shall pledge 100% of the shares in the 
Borrower in favour of the Issuer. Pursuant to the Supplemental Uruguayan Security, the Issuer shall 
assign the benefit of the Pledge and Security Agreement and the Secured Term Loan Agreement to 
the Trustee. 

Pursuant to the terms of the Secured Term Loan Agreement, the Borrower agrees not, without the 
consent of the Issuer, to sell or otherwise dispose of its business or assets. However, if no Event of 
Default (as defined in the Secured Term Loan Agreement) is continuing, the Borrower is free to sell or 
otherwise dispose of its business or assets (including but not limited to the Property) to a subsidiary 
or trust that is wholly owned by the Borrower. In particular, this will allow the Borrower to transfer the 
property to a Uruguayan "construction trust at cost" (a "CTC") – please see the section entitled "Risk 
of transference of real estate to subsidiaries or trust" in the Mizecor Loan Memorandum for a 
description of CTC's. Neither the Issuer nor the Trustee will (a) have any contractual nexus with nor 
be able to exert any control over such entities, (b) be granted any security by such entities in respect 
of their assets or (c) be granted any security by the Borrower in respect of its interest(s) in such 
entities. This could have a materially detrimental impact on the value of the Mortgaged Property and 
the returns to Noteholders. 

In support of the Borrower’s obligations under the Secured Term Loan Agreement and pursuant to 
the Pledge and Security Agreement, Aline Paula Polak Gelber (the “Pledgor”) shall pledge 100% of 
the shares in the Borrower in favour of the Issuer. The Pledge and Security Agreement is limited in 
recourse to the Pledgor's interest in the shares of the Borrower.   

Pursuant to the terms of the Pledge and Security Agreement, the Pledgor undertakes that there shall 
be no increase or reduction in the authorised or issued share capital of the Borrower, however until 
the occurrence of an event of default under the Secured Term Loan Agreement the Pledgor may 
without the Issuer's consent: 

(A) request the Borrower to carry out a capital reduction provided that the Borrower and Pledgor 
agree that an amount equal to any monies payable in connection with such capital reduction shall 
become immediately prepayable under the Secured Term Loan Agreement on the closing of 
such capital reduction; and / or  

(B) increase the authorised and / or issued share capital of the Borrower provided that the Borrower 
and Pledgor: 

a) undertake that they shall procure that any additional shares shall be, on issuance, 
immediately pledged by the subscriber of such shares in favour of the Issuer subject to the 
terms and conditions of the Pledge and Security Agreement and that such pledge is assigned 
to the Trustee; and  

b) in relation to a capital increase following a transfer of all or part of the shares in the Borrower, 
undertake that they shall procure that any assignee or transferee shall agree to do such 
things and enter into such documentation as shall be necessary to ensure that the Issuer 
(and its assigns) have a legal, valid, binding and enforceable pledge over the shares in the 
Borrower (or the transferred shares in the Borrower, as the case may be) on the same terms 
as the security interest created pursuant to the Pledge and Security Agreement simultaneous 
to the (x) assignment and / or transfer of such shares in the Borrower by the Pledgor or (y) 
issue and allotment of any additional shares by the Borrower (as applicable), and that such 
pledge/security interest is assigned in favour of the Trustee within ten Business Days. 

(A) and (B) above could have a materially detrimental impact on the value of the Mortgaged Property 
and the returns to Noteholders. 

Pursuant to the Secured Term Loan Agreement, the Borrower shall procure (i) that in the event of an 
increase in the issued share capital of the Borrower, any additional shares shall be, on issuance, 
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immediately pledged in favour of the Lender on terms substantively identical to the Pledge and 
Security Agreement and (ii) any assignee or transferee of such shares shall agree to do such things 
and enter into such documentation as shall be necessary to ensure that the Issuer has a legal, valid 
binding and enforceable security interest over such shares. The failure of the Borrower to procure 
such actions are taken would have a materially detrimental impact on the value of the Mortgaged 
Property and the returns to Noteholders.  

Pursuant to the terms of the Pledge and Security Agreement, the Pledgor undertakes that there shall 
be no: 

(A) exercise, renunciation or assignment by the Pledgor of any right to subscribe for any membership 
interest, shares or securities in the Borrower, however until the occurrence of an event of default 
under the Secured Term Loan Agreement without the Issuer's consent the Pledgor may exercise 
or assign its legal rights to subscribe shares or securities in the Borrower if (i) such sale or 
disposal is made by a written instrument signed by the Pledgor and transferee or assignee 
containing unconditional acceptance by the assignee or transferee of the terms and conditions of 
the Pledge and Security Agreement and (ii)  the Issuer's rights over the shares in the Borrower 
will not be diminished or extinguished in any way. 

(B) redemption, reconstruction, amalgamation, sale or other disposal of the shares in the Borrower 
(including the exchange, conversion or reissue of any shares or securities as a consequence 
thereof) in such a way that the rights of the Issuer over such shares  may be diminished or 
extinguished, however until the occurrence of an event of default under the Secured Term Loan 
Agreement without the Issuer's consent the Pledgor may sell or otherwise dispose of the shares 
or securities of the Borrower if (i) such sale or disposal is made by a written instrument signed by 
the Pledgor and transferee or assignee containing unconditional acceptance by the assignee or 
transferee of the terms and conditions of the Pledge and Security Agreement and (ii) the Issuer's 
rights over the shares will not be diminished or extinguished in any way. 

(A) and (B) above could have a materially detrimental impact on the value of the Mortgaged Property 
and the returns to Noteholders.   

The Pledge and Security Agreement does not provide the Issuer or the Trustee with any 'step-in' 
rights as shareholder and accordingly, upon enforcement of the Pledge and Security Agreement, 
neither the Issuer nor the Trustee will have any power or control over the Borrower or its assets and 
their sole right under the Pledge and Security Agreement shall be the power to procure the sale of the 
shares pledged pursuant to the Pledge and Security Agreement. 

Pursuant to the Supplemental English Security, the Issuer shall assign the benefit of the Secured 
Term Loan Agreement to the Trustee. 

Pursuant to the Supplemental Uruguayan Security, the Issuer shall assign the benefit of the Pledge 
and Security Agreement and the Secured Term Loan Agreement to the Trustee. 

The Borrower has requested that the Issuer, through and by an issuance of the Notes and the 
proceeds of such issue, extend to the Borrower a loan pursuant to the Secured Term Loan 
Agreement (as defined herein). 

Prospective purchasers of the Notes should conduct their own independent investigation and 
analysis regarding the Issuer, the Secured Term Loan Agreement, the Charging Instrument and 
the Mizecor Loan Memorandum, the Borrower and the Notes as they deem appropriate to 
evaluate the merits and risks of an investment in the Notes. 
 

On the Issue Date, or as soon as practicable thereafter, the Issuer shall advance the entire proceeds 
from the issue of the Notes, to make the Loan, pursuant to the Secured Term Loan Agreement. 
 
It is important to note that, while it is the Issuer’s intent, there is no certainty as at the Issue Date that 
the Issuer will proceed with the Secured Term Loan Agreement, or what the timing of such Loan 
Agreement may be. Therefore, neither the Issuer, the Arranger nor the Trustee nor any other party 
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makes any representation regarding the possibility or timing of a Secured Term Loan Agreement 
between the Issuer and the Borrower.   

The Notes will be redeemed early in full, upon the termination or liquidation of the  Secured Term 
Loan Agreement, for any reason, including but not limited to, the completion of the Loan term, if the 
Loan is not made at all, as per the above, following any Event of Default by the Borrower, or as 
agreed from time to time by the Issuer and Borrower and notified to the Calculation Agent and the 
Sale Agent.  

Indebtedness under the Secured Term Loan Agreement may be subordinated to senior 
indebtedness incurred by the Borrower 

The Borrower may (in the ordinary course of its business, with the prior written consent of the Issuer 
and / or for amounts no greater than USD $700,000) in incur further indebtedness, the repayment 
obligations under such indebtedness being, the "senior indebtedness". The Borrower's obligations to 
repay the Issuer under the Secured Term Loan Agreement may be subordinated to the senior 
indebtedness.  

'Covenant-lite' Loan Agreement  

The Secured Term Loan Agreement does not contain financial covenants which the Borrower is 
required to maintain.  The Secured Term Loan Agreement does not have "maintenance tests" which 
are reviewed periodically in order to determine whether the Borrower's operating performance is 
satisfactory and which provide lenders with greater control over the quality of their investment by 
requiring the borrower to more strictly preserve its credit quality. The lack of maintenance tests may 
result in a higher risk of loss and may hinder the Issuer's ability to restructure the Loan in order to 
mitigate the Issuer's exposure to loss. 

Insolvency of the Borrower could reduce or eliminate the return to the Issuer on the Secured Term 
Loan Agreement and so may impair payments on the Notes 

There is a significant risk that the Borrower may enter bankruptcy proceedings.  Such proceedings 
may result in, among other things, a substantial reduction in the interest rate and a substantial write 
down of the principal of the Secured Term Loan Agreement. Various laws enacted in the Borrower's 
home jurisdiction for the protection of debtors or creditors could adversely affect the Issuer’s ability 
to recover amounts owed. 

Redemption and Transfer of the Charged Assets 

Realisation or transfer of the Charged Assets may in certain circumstances be deferred in accordance 
with their relevant terms. The period of deferral may be significant. Therefore in certain 
circumstances, including where the Security for the Notes becomes enforceable, there may be a 
significant delay in payments under the Notes and/or it may be impossible to transfer the 
Charged Assets, whether as a means of realising their value or otherwise. 

Security may be declared invalid 

The Issuer will grant security interests in favour of the Trustee for itself and for the benefit of the 
Noteholders in the Mortgaged Property pursuant to the Trust Deed and the Charging Instrument (as 
defined below). However, if the security interest of the Trustee in the Mortgaged Property was 
determined to be invalid or unperfected, Noteholders would be unsecured creditors and would rank 
on a pari passu basis with other unsecured creditors (if any) of the Issuer. Each of the foregoing 
factors may delay or reduce investors’ return on their Notes and investors may suffer a loss (including 
a total loss) on their investment. 

Not a bank deposit 

Any investment in the Notes does not have the status of a bank deposit in Ireland and is not within 
the scope of the deposit protection scheme operated by the Central Bank of Ireland. The Issuer is not 
regulated by the Central Bank of Ireland by virtue of the issue of the Notes. 
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Lack of diversification  

The Issuer may only invest in one asset, being the Secured Term Loan Agreement. To the extent all 
the assets relating to the Notes are represented by one type or class of asset, such asset or class of 
asset may be more susceptible to a single adverse economic or regulatory occurrence, and lead to 
greater fluctuations in the value of Notes than may have been the case when investing in a diversified 
pool of assets. 

Security for the Notes 

The Issuer will grant security interests over the Series Assets pursuant to the Trust Deed and 
Charging Instrument. See "Description in relation to the Security Arrangements in respect of the 
Notes" below. 

Governing Law of Secured Term Loan Agreement  

The Secured Term Loan Agreement states that it is governed by the laws of England. However the 
Mizecor Loan Memorandum states that under Uruguayan International Private Conflict laws there may 
be doubts regarding the choice of law under the Secured Term Loan Agreement which include (but are 
not limited to) considerations as to whether the chosen governing law has a reasonable connection 
with the business of the parties to an agreement or the relevant dispute. Potential investors should 
note that the governing law applied to the Secured Term Loan Agreement may have a significant 
effect on the Issuer’s ability to recover the Loan. Therefore the governing law applied to the Secured 
Term Loan Agreement may have a significant effect on the value of the Notes and all security granted 
by and to the Issuer and the Trustee (as applicable) in connection therewith. 

Risks Related to the Borrower and its operations 

The performance and realisation of the Secured Term Loan Agreement, and thereby, of the Notes, is 
dependent on the overall performance, operations and financial condition of the Borrower 

NEITHER THE ISSUER, THE TRUSTEE NOR ANY OF THE AGENTS HAVE REVIEWED THE 
OVERALL PERFORMANCE, OPERATIONS AND FINANCIAL CONDITION OF THE BORROWER 
OR ANY OTHER CONDITIONS OF THE BORROWER AT THE TIME OF THE ISSUE DATE AND DO 
NOT GUARANTEE OR MAKE ANY RECOMMENDATIONS OR WARRANTIES, IN ANY FORM, AS 
TO THE SUITABILITY OF ANY INVESTMENT, INCLUDING THROUGH PURCHASE OF THE 
NOTES, THE PERFORMANCE OF WHICH IS DEPENDENT ON THE BORROWER OR ANY OF ITS 
OPERATIONS. 

During the term of the Notes the Borrower’s operating results may fluctuate. 

The Borrower’s operating results may fluctuate due to a number of factors, including the risks 
described in this Series Memorandum.  

Any adverse effect on the Borrower may, through the Secured Term Loan Agreement, affect the 
performance of the Notes and the Issuer’s ability to meet its obligations in respect of the Notes. 

The performance of the Notes is tightly linked to the ability of the Borrower to meet its obligations 
under the Secured Term Loan Agreement. Therefore, any adverse effect on the Borrower’s financial 
results, performance, and / or growth prospects may subsequently, through the Secured Term Loan 
Agreement, adversely affect the performance of the Notes and the ability by the Issuer to meet its 
obligations in respect of the Notes, which will be dependent on the receipt by the Issuer of moneys due 
to it under the Mortgaged Property (Including the Secured Term Loan Agreement and the Pledge and 
Security Agreement). 

Summary of Principal Underlying Investment Risks 
 
As with any investment, you could lose all or part of your investment in the Notes, and the Notes' 
performance could trail that of other investments. The Notes are subject to the principal risks noted 
below (either directly or through its investments in the Series Assets), any of which may adversely 
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affect the Notes' Net Asset Value, trading price, yield, total return and ability to meet its investment 
objective. 
 
Asset Class Risk: Securities in an underlying portfolio may underperform in comparison to the 
general securities markets or other asset classes. 
 
Concentration Risk: To the extent that the Notes' underlying investments are concentrated in a 
particular issuer, region, country, market, industry or asset class, the Notes may be susceptible to loss 
due to adverse occurrences affecting that issuer, region, country, market, industry or asset class. 
 
Counterparty Risk: The Issuer bears the risk that the counterparty to a contract with a third party may 
default on its obligations or otherwise fail to honor its obligations. If a counterparty defaults on its 
payment obligations the Issuer will lose money and the value of an investment in the Notes may 
decrease. In addition, the Issuer may engage in such investment transactions with a limited number of 
counterparties. 
 
Credit Risk: The financial condition of an issuer of securities may cause it to default or become 
unable to pay interest or principal due or otherwise fail to perform. The Issuer cannot collect interest 
and principal payments on securities if the issuer defaults. While the Issuer attempts to limit credit 
exposure in a manner consistent with its investment objective, the value of an investment in the Notes 
may change quickly and without warning in response to issuer defaults and changes in the credit 
ratings of the Issuer’s portfolio investments. 
  
Currency Exchange Rate Risk: Changes in currency exchange rates and the relative value of non-
U.S. currencies may affect the value of the Issuer’s investment and the value of the Notes. Currency 
exchange rates can be very volatile and can change quickly and unpredictably. As a result, the value 
of an investment in the Notes may change quickly and without warning and you may lose money. 
 
Interest Rate Risk: Interest rate risk is the risk that fixed income securities will decline in value 
because of changes in interest rates and other factors, such as perception of an issuer’s 
creditworthiness. 
 
Investment Risk: As with all investments, an investment in the Notes is subject to investment risk. 
Noteholders could lose money, including the possible loss of the entire principal amount of an 
investment, over short or long periods of time. 
 
Issuer-Specific Risk: Issuer-specific events relating to the underlying issuer of securities, including 
changes in the financial condition of any such issuer, can have a negative impact on the value of the 
Notes. 
 
Liquidity Risk: The Issuer may invest in the Series Assets which may be less liquid than other types 
of investments. The derivatives in which the Issuer invests may not always be liquid. This could have a 
negative effect on the Issuer’s ability to achieve its investment objective and may result in losses to 
holders of the Notes. 
 
Non-Diversification Risk: The Portfolio is considered to be non-diversified, which means that it may 
invest more of its assets in the securities of a single issuer or a smaller number of issuers than if it 
were a diversified Portfolio. To the extent the Issuer invests a significant percentage of its assets in a 
limited number of issuers, the Issuer is subject to the risks of investing in those few issuers, and may 
be more susceptible to a single adverse economic or regulatory occurrence. As a result, changes in 
the market value of a single security could cause greater fluctuations in the value of the Notes than 
would occur in a diversified note. 
 
AS WITH ANY INVESTMENT YOU COULD LOSE ALL OR PART OF YOUR INVESTMENT IN THE 
NOTES AND THE NOTES' PERFORMANCE COULD TRAIL THAT OF OTHER INVESTMENTS. 

THE CONSIDERATIONS SET OUT ABOVE ARE NOT, AND ARE NOT INTENDED TO BE, A 
COMPREHENSIVE LIST OF ALL CONSIDERATIONS RELEVANT TO A DECISION TO 
PURCHASE OR HOLD ANY NOTES.  THE ATTENTION OF INVESTORS IS ALSO DRAWN TO 
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THE SECTIONS HEADED “RISK FACTORS” IN THE PROGRAMME MEMORANDUM AND THE 
MIZECOR LOAN MEMORANDUM. 
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Summary of the Transaction 

The following summary of the transaction does not purport to be complete and is qualified in its 
entirety by the more detailed information contained elsewhere in this Series Memorandum including, 
without limitation, the Conditions of the Notes.  Words and expressions used but not expressly defined 
in this summary of the transaction shall have the meanings given to them in the Conditions. 

Issuer: IA Capital Structures (Ireland) plc, a special purpose company 
incorporated for the sole purpose of carrying out the activities described 
in the Programme Memorandum.  See “Information relating to the 
Issuer” below. 

Programme: The Notes are issued pursuant to the Issuer’s €5,000,000,000 Secured 
Note Programme. 

Arranger: FlexFunds Ltd. 

Calculation Agent: FlexFunds ETP LLC. 

Placing Agent: Both GWM Group, Inc. and GWM LTD. 

Sale Agent: Both GWM Group, Inc. and GWM LTD. 

Issue Agent:  Citibank N.A., London Branch. 

Principal Paying Agent: Citibank N.A., London Branch. 

Trustee: Sanne Fiduciary Services Limited. 

Principal Amount: USD 20,000,000 (subject to the provisions of Further Notes and 
Redemptions below). 

Currency: USD 

Authorised Denomination: USD 1,000, provided that the minimum principal amount of Notes which 
an investor may subscribe for is USD 200,000. 

Issue Price: 100% of the Authorised Denomination. 

Interest: Interest is determined based on the total return of the Portfolio, such 
that an amount in respect of Interest shall be payable in respect of each 
Note on the Interest Payment Date equal to the greater of:  

(a)  Loan Agreement Interest Payment Amount; and 

(b)  Zero.  

Interest payments shall be made on an Interest Payment Date.  

Interest payable to Noteholders may be subject to deduction of the 
Arranger Fee as described in Special Condition (XI). 

Interest Payment Date: Any Business Day determined by the Calculation Agent or the Issuer 
which falls within fifteen (15) Business Days of the Issuer receiving 
Loan Agreement Interest Payment, dividend, distribution or similar 
payment in respect of the Series Assets.  
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Issue Date: 18 April 2018 

Charged Assets: (i) The Series Assets (including the Secured Term Loan Agreement 
and the Pledge and Security Agreement); (ii) the Supplemental English 
Security and the Supplemental Uruguayan Security and (iii) the 
Related Rights.  See "Information relating to the Charged Assets" 
below. 

Series Assets: (i) the Secured Term Loan Agreement; (ii) the Pledge and Security 
Agreement; and (iii) any and all investments, agreements, contracts 
(including Loan Agreements), shareholder and/or partnership interests 
acquired by the Issuer in relation to the Notes and any and all related 
investments, monies, credit balances, assets or related contracts, 
trading positions, any sums standing to the credit of a deposit account 
(if any) or beneficial interests in any assets, to the extent any of the 
foregoing is: 

(i) held, carried and / or maintained by the Issuer, the Trustee and / or 
any of the Agents, in relation to the Notes, or 

(ii) established, agreed or obtained by the Issuer in relation to the 
Notes. 

Fees: In addition to the fees due to the Trustee and any Agents, and any 
other transaction related fees incurred by the Issuer in respect of the 
issuance of the Notes, the Issuer will pay a fee to the Arranger 
calculated as a percentage of the amount outstanding under the 
Secured Term Loan Agreement, which is further described in Special 
Condition (XI) of the Notes. 

All fees are payable prior to any amounts being payable in respect of 
the Notes to any Noteholders.  Any outstanding fees not paid by the 
Borrower may be applied in calculating the value of the Portfolio and 
therefore may result in a reduction in the value of the Notes. 

Scheduled Maturity Date: 14 April 2023 

Extended Maturity Date: The Date to which the term of Notes may be extended under Special 
Condition (XII). 
 

Reports: The Arranger will publish a summary of the NAV Report received from 
the Calculation Agent on Bloomberg and will disseminate the NAV to 
SIX Financial Information USA Inc. and to the Vienna Stock Exchange. 

See Special Condition (V) below. 

Redemption Amount: Unless previously redeemed the Notes will be redeemed by a payment 
in respect of each Note on the Final Maturity Payment Date of an 
amount in USD (the “Redemption Amount”) equal to the greater of: 

(a)   Zero; and 

(b)   Net Proceeds. 

See “Limited recourse” below. 

 The Final Maturity Payment Date may be significantly later than the 
Scheduled Maturity Date or, as applicable, the Extended Maturity Date.  
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See “Risk Factors – Payments” above. 

Optional Redemption by 
the Issuer or Arranger: 

The Issuer may, on giving not less than ten (10) Business Days’ prior 
notice to Noteholders, redeem any amount of the Notes by a payment 
to the holders of the Notes that are so redeemed on the Optional 
Redemption Payment Date of an amount equal to the Early 
Redemption Amount.  

The Arranger may at any time instruct the Issuer to redeem any amount 
of the Notes by a payment to the holders of the Notes that are so 
redeemed on the Optional Redemption Payment Date of an amount 
equal to the Early Redemption Amount. 

Early Redemption: (a) If the Notes become due and repayable in accordance with 
Condition 2(b)(1), the Notes will be redeemed by a payment in 
respect of each Note on the Early Redemption Payment Date of 
an amount in USD equal to the Net Proceeds.  

(b) If the Notes become due and repayable in accordance with 
Condition 2(b)(2), 2(b)(3), 2(b)(4) or Condition 2(c) (as the case 
may be), the Notes will be redeemed at the applicable Early 
Redemption Amount by a payment in respect of each Note on 
the Early Redemption Payment Date of an amount in USD 
equal to the Early Redemption Amount. 

Early Redemption 
Amount: 

Subject to the provisions of Special Condition (IV) below, the Early 
Redemption Amount shall be determined as an amount equal to the Net 
Proceeds. 

Net Proceeds: An amount determined by the Calculation Agent being the pro rata 
share of the Realisable Value in respect of one Note; less the pro rata 
share in respect of one Note of any redemption and settlement costs 
and expenses in the pro rata share in respect of one Note of any fees, 
costs respect of the Charged Assets; less or expenses owing to the 
Trustee and the Agents in connection with the Notes; and less the pro 
rata share in respect of one Note of any fees or amounts payable to the 
Arranger and the Issuer pursuant to the Conditions of the Notes and 
any other outstanding fees costs or expenses described in Special 
Condition (XI) (save to the extent that any such fees have been paid 
separately by the Borrower or an agent of the Borrower as further 
detailed in Special Condition XI below). 

Realisable Value: An amount determined by the Calculation Agent being: (a) the proceeds 
of sale or other means of realisation of the Charged Assets (including 
for the avoidance of doubt any repayments or prepayments of principal 
under the Secured Term Loan Agreement) or any proportion thereof as 
determined by the Calculation Agent; less (b) any costs, expenses, 
taxes and duties incurred in connection with the disposal, liquidation, 
realisation or transfer of the Charged Assets by the Sale Agent or any 
Agent of the Issuer. 

Payment: Payments in respect of redemption of the Notes will be made on the 
Final Maturity Payment Date, the Optional Redemption Payment Date 
or the Early Redemption Payment Date, as the case may be, in 
accordance with the Conditions. 

Limited recourse: Amounts due under the Notes will be payable only to the extent that 
funds are available from the Mortgaged Property (including the Secured 
Term Loan Agreement and the Pledge and Security Agreement) and 
the proceeds thereof.  If the Mortgaged Property is insufficient to pay 
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any amounts due in respect of the Notes, the Issuer will have no other 
assets available to meet such insufficiency.  In the event that Charged 
Assets are sold or realised or the Security is enforced and after 
payment of all other claims with a senior priority in the relevant order of 
priority the remaining proceeds of such sale, realisation or enforcement 
are insufficient to pay in full all amounts whatsoever due in respect of 
the Notes, then the Noteholders' claims against the Issuer in respect of 
the Notes shall be limited to their respective shares of such remaining 
proceeds and, after payment to each Noteholder of its respective share 
of such remaining proceeds, the obligations of the Issuer to such 
Noteholder shall cease to be due and shall be extinguished. 

Security: The Security for the Notes will be constituted by the Constituting 
Instrument, a Trust Deed entered into by the execution of the 
Constituting Instrument dated the Issue Date between the Issuer and 
the Trustee, amongst others (the “Trust Deed”) and the Charging 
Instrument as described in the Conditions of the Notes. See 
“Description of the Security Arrangements in respect of the Notes” 
below. 

Priority on Enforcement of 
Security: 

On enforcement of Security in respect of the Notes the Trustee will 
apply the enforcement proceeds in the following order of priority: 

1. payment of the fees, costs, charges, 
expenses (including legal fees), 
liabilities, indemnity payments and all 
other amounts payable to the 
Trustee or incurred by the Trustee or 
by any receiver, custodian or other 
person appointed by it in connection 
with the performance of its duties 
and obligations; 

2. pro rata and pari passu according to 
the respective amounts thereof 
payment of the fees, costs, charges, 
expenses (including legal fees), 
liabilities, indemnity payments and all 
other amounts payable to the 
respective Agents in connection with 
the performance of their respective 
duties and obligations; 

3. payment of any unpaid taxes or other 
governmental duties or charges 
owing by the Issuer; 

4. in meeting the amounts due to 
Noteholders pari passu and rateably; 
and 

5. in payment of the balance (if any) 
owed to the Issuer. 

Events of Default: The Security in respect of the Notes will become enforceable in the 
circumstances described in Condition 4 relating to Events of Default.  
The Events of Default include, without limitation, unremedied defaults 
by the Issuer relating to the payment of amounts due on the Notes and 
the insolvency of the Issuer.  Upon the occurrence of an Event of 
Default the Trustee may at its discretion (or, in certain cases, shall) 
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deliver a notice to the Issuer and others declaring the Notes to be 
immediately due and payable and the amount payable in respect of 
each Note as set out in Condition 2(e)(2).  See “Conditions of the 
Notes” below, see also Conditions 4 and 5. 

Form: The Notes will initially each be represented by beneficial interests in a 
temporary global note (the “Temporary Global Note”) in bearer form.  
Pursuant to the Conditions of the Notes, each Temporary Global Note 
may be exchanged for a permanent global note in bearer form (the 
“Permanent Global Note”).  Except in limited circumstances, bearer 
definitive Notes will not be issued in exchange for beneficial interests in 
the Permanent Global Notes. 

Status: The Notes are limited recourse obligations of the Issuer secured in the 
manner described herein. 

Use of Proceeds: The entire net proceeds from the issue of the Notes will be used by the 
Issuer to purchase the Charged Assets (by making, on or as soon as 
practicable after the Issue Date, a loan to the Borrower). 

Further Notes: Further Notes may be issued which will be consolidated and form a 
single series with the Notes. 

Listing: Application has been made to list the Notes on the Third Market of the 
Vienna Stock Exchange.  Listing is expected to take place on or about 
the Issue Date but no assurance can be given that such application will 
be granted. 

Rating: The Notes will not be rated. 

Business Days: New York, Dublin and London. 

Governing Law: The Notes and all non-contractual obligations and any other matters 
arising from them will be governed by, and construed in accordance 
with, the laws of Ireland.  The courts of Ireland shall have non-exclusive 
jurisdiction in respect of any dispute.  The Supplemental Uruguayan 
Security is governed by Uruguayan law and the Uruguayan Courts may 
have jurisdiction over any dispute or enforcement proceedings relating 
thereto. The Supplemental English Security is governed by the law of 
England and Wales and the English Courts may have jurisdiction over 
any dispute or enforcement proceedings relating thereto. 

To the extent that any of the Series Assets acquired by the Issuer may 
require the establishment of further Security governed by other 
jurisdictions, the Issuer shall ensure the constitution of the required 
security interest. Such Security shall be governed by the Law of the 
applicable jurisdiction. 

Placing Agreement: The Issuer has entered into the Placing Agreement with the Placing 
Agent, whereby the Placing Agent agreed to place the Notes with 
investors, subject to the selling restrictions. 

The Issuer, after prior consultation with the Arranger, reserves the right 
to modify the total nominal amount of the Notes to which investors can 
subscribe.   

Risk Factors: The Notes are not principal protected and involve significant risks.  The 
attention of prospective Noteholders is drawn to the section “Risk 
Factors” in the Programme Memorandum and in this Series 
Memorandum, the section “Information relating to the Charged Assets” 
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of this Series Memorandum. 
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Conditions of the Notes 

Belmont Place (Series 201) Notes due 2023 

The Noteholders should note that words and expressions not otherwise defined below shall have the 
meanings respectively ascribed to them by Special Condition (I) below.  

The Notes designated as above (the “Notes”) shall have the following terms and conditions which 
shall complete, modify and amend the Master Conditions (March 2014 Edition), which shall apply to 
the Notes as so completed, modified and amended.  References to “Conditions” or “Condition” shall 
mean references to the Conditions of the Notes as modified herein.   

The Issuer intends that any Further Notes which are issued pursuant to Condition 16 as amended by 
Special Condition (VI) (as defined herein) shall (save in respect of the relevant issue date) have the 
same Conditions as, and form a single Series with, the Notes of this Series. 

(i) Issuer: IA Capital Structures (Ireland) plc. 

 (ii) Arranger: FlexFunds Ltd. 

2.  (i) Series Number: 201. 

 (ii) Tranche Number: 1. 

3.  Principal Amount: USD 20,000,000. 

The Principal Amount of the Notes may be 
increased, at the discretion of the Issuer, by the 
issue of Further Notes from time to time (without 
requiring the consent of Noteholders) which 
shall be consolidated and form a single Series 
with the Notes of this Series, subject as 
provided in Special Condition (VI). 

4.  Issue Price: 100% of the Authorised Denomination. 

5.  Authorised Denomination: USD 1,000, provided that the minimum principal 
amount of Notes which an investor may 
subscribe for is USD 200,000. 

(i) Issue Date: 18 April 2018. 

 (ii) Interest Commencement 
Date: 

The date on which the Issuer makes the Loan 
pursuant to the Secured Term Loan Agreement.  

7.  Maturity Date: The later of (i) 14 April 2023 (the "Scheduled 
Maturity Date"); (ii) the Extended Maturity Date; 
and (iii) the Final Maturity Payment Date. 

8.  Extended Maturity Date The date to which the term of the Notes may be 
extended under Special Condition (XIII). 
 

9.  Interest Basis: Variable Coupon Amount. 

10.  Status of the Notes:  

 (i) Status of the Notes: Secured and limited recourse obligations of the 
Issuer ranking pari passu without any 
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preferences amongst themselves secured as 
set out under Security below and subject to the 
priority set out under Priority below. 

 (ii) Priority: Counterparty Priority applies. 

11.  Listing: 

 

An application has been made for admission of 
the Notes to the official list of the Third Market 
of the Vienna Stock Exchange.  Such listing is 
expected to take place on or about the Issue 
Date.  However, no assurance is given that 
approval of such application will be granted.   

12.  Fixed Rate Note Provisions: Not applicable. 

13.  Floating Rate Note Provisions: Not applicable. 

14.  Zero Coupon Note provisions: Not applicable. 

15.  Dual Currency Note Provisions: Not applicable. 

16.  Variable Coupon Amount Note 
Provision: 

Applicable.  

 (i) Interest Period As regards the first interest period, the period 
from and including the Issue Date to and 
excluding the first Interest Determination Date 
and as regards all subsequent interest periods 
the period from and including an Interest 
Determination Date to and excluding the next 
Interest Determination Date or to and including 
the Scheduled Maturity Date, Extended Maturity 
Date or Final Maturity Payment Date as 
applicable. 

 (ii) Interest Determination Date: Any Business Day at the discretion of the 
Arranger, or the Issuer following receipt of Loan 
Agreement Interest Payment, dividend, 
distribution or similar payment in respect of the 
Series Assets. 

 (iii) Interest Rate: The Notes shall receive interest in an amount 
equal to the Loan Agreement Interest Payment 
Amounts.  

 (iv) Interest Amounts: The greater of: 

  (a) The pro rata share of the relevant Loan 
Agreement Interest Payment Amount in 
respect of one Note; and  

(b) Zero, 

provided that the Interest Amount may be 
subject to deduction of the Arranger Fee as 
described in Special Condition (XI).  

 (v) Interest Payment Dates: Any Business Day determined by the 
Calculation Agent or the Issuer which falls 
within fifteen (15) Business Days of the Issuer 
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receiving a Loan Agreement Interest Payment.  

 (vi) Business Day Convention: Following Business Day Convention in Dublin, 
London and New York. 

17.  Optional Redemption: Condition 2(f)(2) applies as amended by Special 
Condition (III). 

18.  Redemption Amount: Special Condition (II) applies. 

19.  Early Redemption Amount: Special Condition (IV) applies.  

20.  Redemption Amount on redemption 
for taxation: 

Condition 2(c)(A)(1) shall apply as amended by 
Special Condition (IV). 

21.  Form of Notes: Bearer Notes: 

 (i) The Notes will initially be 
represented by: 

Temporary Global Note. 

 (ii) Applicable TEFRA exemption: D Rules 

 (iii) Temporary Global Note 
exchangeable for Permanent 
Global / Definitive Bearer / 
Registered Notes: 

Condition 10(a) applies. 

 (iv) Permanent Global Note 
exchangeable for Definitive 
Bearer / Registered Notes: 

Permanent Global Note is exchangeable for 
Definitive Notes in the limited circumstances 
specified in the Permanent Global Note. 

 (v) Registered Notes: Not applicable. 

22.  Additional Financial Centre(s) or 
other special provisions relating to 
Payment Dates: 

Not applicable. 

23.  Talons for future Coupons or 
Receipts to be attached to Definitive 
Notes (and dates on which such 
Talons mature): 

No. 

24.  Details relating to Instalment Notes: 
amount of each instalment, date on 
which each payment is to be made: 

Not applicable. 

25.  Redenomination applicable: Not applicable. 

26.  Portfolio Management:  

(i) Portfolio Manager: Not applicable. 

(ii) Portfolio Management 
Agreement: 

Not applicable. 

(iii) Investment Objective: Not applicable.  

(iv) Management Criteria: Not applicable. 
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(v) Portfolio: Not applicable. 

(vii) Series Assets: (i) the Secured Term Loan Agreement; (ii) the 
Pledge and Security Agreement; and (iii) any and 
all investments, agreements, contracts (including 
Loan Agreements), shareholder and/or 
partnership interests acquired by the Issuer in 
relation to the Notes and any and all related 
investments, monies, credit balances, assets or 
related contracts, trading positions, any sums 
standing to the credit of a deposit account (if 
any) or beneficial interests in any assets, to the 
extent any of the foregoing is: 

(i) held, carried and / or maintained by the Issuer, 
the Trustee and / or any of the Agents, in relation 
to the Notes, or 

(ii) established, agreed or obtained by the Issuer 
in relation to the Notes. 

27.  Security:  

 (i) Charged Assets: The Charged Assets shall be: (i) the Series 
Assets (including the Secured Term Loan 
Agreement and the Pledge and Security 
Agreement); (ii) the Supplemental English 
Security and the Supplemental Uruguayan 
Security and (iii) the Related Rights. 

On the Issue Date, or as soon as practicable 
thereafter, the Issuer shall advance the entire 
proceeds from the issue of the Notes to the 
Borrower pursuant to the Secured Term Loan 
Agreement, as set out in the section 
“Information relating to the Charged Assets” 
below, (such Loan Agreement, together with the 
Related Rights applicable thereto, the “Original 
Charged Assets”).  

If the Issuer issues Further Notes pursuant to 
Condition 16 as amended by Special Condition 
(VI) with the intention that such Further Notes 
be consolidated and form a single Series with 
the Notes issued on the Issue Date (and all 
other Further Notes issued from time to time), 
the Issuer shall, in connection with each such 
issue of Further Notes, invest in the purchase of 
further assets which shall be combined with the 
Series Assets (such further assets, together 
with the Related Rights applicable thereto, 
referred to as the “Further Charged Assets”) 
with the issue proceeds of the relevant Further 
Notes such that the Notes and the Further 
Notes from time to time so issued shall be 
secured collectively on the Original Charged 
Assets and all of the Further Charged Assets.  
All references to “Charged Assets” shall be to 
the Original Charged Assets and the Further 
Charged Assets from time to time so purchased 
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by the Issuer. 

Furthermore, the Issuer will grant, in favour of 
the Trustee, as security for itself, and the 
Secured Parties, a security interest over the 
Issuer’s interest in any Series Assets acquired 
by the Issuer, from time to time. 

 (ii) Charging Instrument: Pursuant to a security assignment in respect of 
the Secured Term Loan Agreement entered into 
between the Issuer and the Trustee on the date 
of the Secured Term Loan Agreement the 
Issuer has granted in favour of the Trustee, as 
security for itself, and the Secured Parties, a 
security assignment governed under the law of 
England and Wales over the Issuer’s interest in 
the Secured Term Loan Agreement (such 
security, the “Supplemental English 
Security”). 

Pursuant to a security assignment in respect of 
the Pledge and Security Agreement entered into 
between the Issuer and the Trustee on the date 
of the Secured Term Loan Agreement the 
Issuer has granted in favour of the Trustee, as 
security for itself, and the Secured Parties, a 
security assignment governed under the law of 
Uruguay over the Issuer’s interest in the Pledge 
and Security Agreement and the Secured Term 
Loan Agreement (the “Supplemental 
Uruguayan Security” and, together with the 
Supplemental English Security, the “Charging 
Instrument”). 

 (iii) Depository Account: Not applicable. 

 (iv) Charged Agreement: Not applicable. 

 (v) Swap Counterparty: Not applicable. 

28.  Securities Lending Agreement: Not applicable. 

29.  Portfolio Administrator: Not applicable. 

30.  Fees: Special Condition (XI) applies. 

31.  Additional selling restrictions As set out in “Selling Restrictions” below. 

32.  ISIN Code: XS1799977548 

33.  Common Code: 179997754 

34.  Alternative Clearing System: Not applicable. 

35.  Delivery: Free of payment. 

36.  Principal Paying Agent: Citibank N.A., London Branch. 

37.  Sub-Custody: Not applicable. 
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38.  Calculation Agent: 

 
 
 
 
 

 

FlexFunds ETP LLC 

The Calculation Agent shall provide the NAV 
Report to the Arranger on each NAV Report 
Date. 

The Arranger will publish a summary of the NAV 
Report received from the Calculation Agent on 
Bloomberg and will disseminate the NAV to SIX 
Financial Information USA Inc. and to the 
Vienna Stock Exchange. 

All determinations made by the Calculation 
Agent hereunder shall, in the absence of 
manifest error, wilful default or bad faith, be final 
and conclusive. Whenever a Calculation Agent 
is required to act or to exercise judgment in any 
way, it will do so in good faith and in a 
commercially reasonable manner.  Furthermore, 
each party agrees that the Calculation Agent is 
not acting as a fiduciary for or as an advisor to 
such party in respect of its duties as Calculation 
Agent in connection with any determinations 
hereunder. 

39.  Exchange of Permanent Global 
Note: 

The Permanent Global Note will be 
exchangeable, in whole but not in part, for a 
definitive Bearer Note if: 

(i) Euroclear or Clearstream, Luxembourg 
or any other clearing system in which the 
Permanent Global Note is for the time being 
deposited is closed for business for a period of 
14 days (other than by reason of holidays 
statutory or otherwise) or announces an 
intention to permanently cease business or to 
cease to make its book-entry system available 
for settlement of beneficial interests in such 
Permanent Global Note or does in fact do either 
of such things and no alternative clearing 
system, satisfactory to the Trustee and the 
Principal Paying Agent  is available, or 

(ii) the Notes become due and payable in 
accordance with Condition 4 and payment is not 
made on due presentation of the Permanent 
Global Note for payment. 

40.  Governing law: The Notes and all non-contractual obligations 
and any other matters arising from it will be 
governed by, and construed in accordance with, 
the laws of Ireland.  The courts of Ireland shall 
have non-exclusive jurisdiction in respect of any 
dispute.  The Supplemental Uruguayan Security 
is governed by Uruguayan law and the 
Uruguayan Courts may have jurisdiction over 
any dispute or enforcement proceedings 
relating thereto. The Supplemental English 
Security is governed by the law of England and 
Wales and the English Courts may have 



Final Form 
  

28 
 

jurisdiction over any dispute or enforcement 
proceedings relating thereto. 

To the extent that any of the Series Assets 
acquired by the Issuer may require the 
establishment of further Security governed by 
other jurisdictions, the Issuer shall ensure the 
constitution of the required security interest. 
Such Security shall be governed by the Law of 
the applicable jurisdiction. 

Admission to trading, public offer and listing 

Application has been made to list the Notes on the Third Market of the Vienna Stock Exchange. 

The Notes will not be offered to the public in any jurisdiction.   See “Selling Restrictions” below and in 
the Programme Memorandum.  

GWM Group, Inc. and GWM LTD in their capacity as the Placing Agent, will be solely responsible for 
the placing of the Notes with prospective investors. 
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Special Conditions: 

(I) Definitions 

Words set out in italics in these Conditions do not form part of the definitions for the purpose of 
the Constituting Instrument and the documents constituted thereby. In the event of a conflict 
between the Conditions and the Special Conditions, the Special Conditions shall prevail. 

“Additional Mandatory Redemption Event” means, for the purpose of Condition 2(b)(4) (as 
amended), the occurrence of any of the following: 

(i) the Calculation Agent determines that there is a termination or liquidation of the Series 
Assets, for any reason, including but not limited to, the completion of a loan term, 
prepayment of the Loans in full or any event of default by a Borrower under the Loan 
Agreement.  

(ii) the receipt by the Issuer of any partial principal prepayment under the Loan, provided that 
in such case each Note will be redeemed in an aggregate principal amount equal to its 
pro rata proportion of such partial principal prepayment. Notwithstanding Condition 2(b), 
in the case of an Additional Mandatory Redemption Event pursuant to this paragraph, the 
Issuer shall not be required to give notice to the Trustee and the Noteholders that the 
Notes are due and repayable at the amounts specified in Condition 2(e). 

(iii) the Issuer determines that performance of its obligations under the Notes at any time 
become illegal. 

 “Agents” means the Principal Paying Agent, the Issue Agent, the Sale Agent, the Placing 
Agent and the Calculation Agent. 

“Arranger Default” means if any of the follow events occur (in the sole discretion of the 
Issuer) in respect of the Arranger and a Substitute Arranger is not appointed within 90 days of 
such event by the Issuer.  If the Arranger: 

(i) is dissolved (other than pursuant to a consolidation, amalgamation or merger);  

(ii) becomes insolvent or is unable to pay its debts or fails or admits in writing its inability 
generally to pay its debts as they become due;  

(iii) makes a general assignment, arrangement or composition with or for the benefit of its 
creditors;  

(iv) (A) institutes or has instituted against it, by a regulator, supervisor or any similar official 
with primary insolvency, rehabilitative or regulatory jurisdiction over it in the jurisdiction of 
its incorporation or organisation or the jurisdiction of its head or home office, a proceeding 
seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy 
or insolvency law or other similar law affecting creditors’ rights, or a petition is presented 
for its winding-up or liquidation by it or such regulator, supervisor or similar official, or (B) 
has instituted against it a proceeding seeking a judgment of insolvency or bankruptcy or 
any other relief under any bankruptcy or insolvency law or other similar law affecting 
creditors’ rights, or a petition is presented for its winding-up or liquidation, and such 
proceeding or petition is instituted or presented by a person or entity not described in 
clause (A) above and either (I) results in a judgment of insolvency or bankruptcy or the 
entry of an order for relief or the making of an order for its winding-up or liquidation or (II) 
is not dismissed, discharged, stayed or restrained in each case within 15 days of the 
institution or presentation thereof;  

(v) has a resolution passed for its winding-up, official management or liquidation (other than 
pursuant to a consolidation, amalgamation or merger);  
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(vi) seeks or becomes subject to the appointment of an administrator, provisional liquidator, 
conservator, receiver, trustee, custodian or other similar official for it or for all or 
substantially all its assets;  

(vii) has a secured party take possession of all or substantially all its assets or has a distress, 
execution, attachment, sequestration or other legal process levied, enforced or sued on or 
against all or substantially all its assets and such secured party maintains possession, or 
any such process is not dismissed, discharged, stayed or restrained, in each case within 
15 days thereafter;  

(viii) causes or is subject to any event with respect to it which, under the applicable laws of any 
jurisdiction, has an analogous effect to any of the events specified in clauses (i) to (vii) 
above (inclusive);  

(ix) takes any action in furtherance of, or indicating its consent to, approval of, or 
acquiescence in, any of the foregoing acts; or 

(x) becomes unable to, or fails to within 10 days of receiving notice form the Trustee or the 
Issuer, perform its duties under the Notes. 

“Borrower” means Mizecor S.A.. 

“Business Day” means a day on which banks are generally open for business in New York, 
Dublin and London.  

“Calculation Agent” means FlexFunds ETP LLC and any successor appointed by the Issuer 
(with the prior approval of the Trustee) in accordance with the provisions of the Agency 
Agreement. 

“Charged Assets Default” shall have the meaning given in the Conditions.  

“Collateral Default” means either (i) a compulsory redemption (howsoever described) of the 
Charged Assets; or (ii) a distribution or return of capital and / or assets to holders of the 
Charged Assets following the winding up or liquidation of the Series Assets. 

“Early Redemption Date” means in relation to Conditions 2(b) or 2(c), the date specified in 
the notice given by or on behalf of the Issuer to the Noteholders in accordance with the 
Conditions. 

“Early Redemption Payment Date” means five (5) Business Days following the day that the 
Issuer receives the aggregate Realisable Value pursuant to Special Condition (IV).  The Early 
Redemption Payment Date may be significantly later than the Early Redemption Date.  See 
“Risk Factors – Payments”. 

"Extended Maturity Date" means the date to which the term of the Notes may be extended 
under Special Condition (XII). 

“Final Maturity Payment Date” means, subject as provided in Special Condition (VII), five (5) 
Business Days following the day that the Issuer receives the aggregate Realisable Value 
pursuant to Special Condition (II).  The Final Maturity Payment Date may be significantly later 
than the Scheduled Maturity Date or, as applicable, the Extended Maturity Date.  See “Risk 
Factors – Payments”. 

“Loan” means a loan made by the Issuer to the Borrower, pursuant to the Secured Term Loan 
Agreement. 

“Loan Agreement” means (i) the Secured Term Loan Agreement to be entered into between 
the Borrower and the Issuer on or subsequent to the Issue Date, pursuant to which the Issuer 
shall advance the entire issue proceeds of the Notes to the Borrower; and (ii) any other loan 
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agreement entered into or acquired by the Issuer from time to time in respect of the Notes. A 
copy of the Secured Term Loan Agreement is attached in Appendix 1.   

“Loan Agreement Interest Payment” means a payment of interest by the Borrower to the 
Issuer under the Secured Term Loan Agreement.  

“Loan Agreement Interest Payment Amount” means the amount of the relevant Loan 
Agreement Interest Payment net of any costs, expenses, taxes and duties incurred in 
connection with the receipt of such Loan Agreement Interest Payment or other revenue. 

“Loan Arranger Fee” means the arranger fee payable by the Borrower to the Issuer pursuant 
to clause 8 of the Secured Term Loan Agreement. 

“Mandatory Redemption Event” means any of the events described in Conditions 2(b)(1), (2) 
or (3). 

“Mizecor Loan Memorandum” means the Mizecor S.A. loan memorandum dated 18 April 
2018. 

“NAV Report” means a report provided to the Issuer by the Calculation Agent setting out the 
calculation of the Net Asset Value of the Portfolio (net of any fees as described under Special 
Condition (XI) below). 

“NAV Report Date” means the last Business Day of each calendar month. 

“Net Asset Value” means, in respect of the Charged Assets, the value for each component of 
the Series Assets (net of any fees as described under Special Condition (XI) below), as 
provided by the Calculation Agent to the Issuer, as the case may be, on or before the NAV 
Report Date, and “Net Asset Value of the Portfolio” means the aggregate of the Net Asset 
Value of each component (net of any fees as described under Special Condition (XI) below) 
comprised in the Portfolio. 

“Net Proceeds” means an amount determined by the Calculation Agent being the pro rata 
share of the Realisable Value in respect of one Note; less the pro rata share in respect of one 
Note of any redemption and settlement costs and expenses in respect of the Charged Assets; 
less the pro rata share in respect of one Note of any fees, costs or expenses owing to the 
Trustee and the Agents in connection with the Notes; and less the pro rata share in respect of 
one Note of any fees or amounts payable to the Arranger and the Issuer pursuant to the 
Conditions of the Notes and any other outstanding fees costs or expenses described in 
Special Condition (XI) (save to the extent that any such fees have been paid separately by the 
Borrower or an agent of the Borrower as further detailed in Special Condition XI below).  

"Optional Redemption Date" means the requested date for redemption specified in an Issuer 
Optional Redemption Notice given by the Issuer pursuant to Condition 2(f)(2), as amended by 
Special Condition (III) or Arranger Optional Redemption Notice given by the Arranger.  

 “Optional Redemption Payment Date” means five (5) Business Days following a day that 
the Issuer receives the aggregate Realisable Value pursuant to Special Condition (III).  The 
Optional Redemption Payment Date may be significantly later than the Optional Redemption 
Date.  See “Risk Factors – Payments”. 

“Placing Agent” means both GWM Group, Inc. and GWM LTD. 

“Pledge and Security Agreement” means the Uruguayan law governed pledge agreement 
between, amongst others, the Issuer and Aline Paula Polak Gelber dated on the date of the 
Secured Term Loan Agreement.  

 “Portfolio” means the Series Assets. 
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"Realisable Value" means an amount determined by the Calculation Agent being the pro rata 
share of the proceeds of sale or other means of realisation of the Charged Assets (including 
for the avoidance of doubt any repayments or prepayments of principal under the Loan 
Agreement) or any proportion thereof, as determined by the Calculation Agent, in respect of 
one Note less any costs, expenses, taxes and duties incurred in connection with the disposal 
or transfer of the Charged Assets by the Sale Agent. 

"Related Rights" means all rights of the Issuer derived from or connected to the Series Assets 
including, without limitation, any rights to receive additional shares or other securities, assets 
or rights or any offers in respect thereof (whether by way of bonus issue, option rights, 
exchange, substitution, conversion or otherwise) or to receive monies (whether by way of 
redemption, return of capital, interest, dividend, distribution, income or otherwise) in respect of 
the Series Assets. 

“Sale Agent” means both GWM Group, Inc. and GWM LTD. 

“Secured Term Loan Agreement” means the loan agreement entered into on or about the 
Issue Date between the Issuer as lender and Mizecor S.A. as borrower (as may be amended, 
restated, supplemented, varied, assigned, novated, or otherwise from time to time). A copy of 
the Secured Term Loan Agreement is attached in Appendix 1. 

 “Security” means the Supplemental English Security and the security constituted by the Trust 
Deed entered into by the execution of the Constituting Instrument dated the Issue Date 
between the Issuer and the Trustee, amongst others. 

"Series Assets" means (i) the Secured Term Loan Agreement; (ii) the Pledge and Security 
Agreement; and (iii) any and all investments, agreements, contracts (including Loan 
Agreements), shareholder and/or partnership interests acquired by the Issuer in relation to the 
Notes and any and all related investments, monies, credit balances, assets or related 
contracts, trading positions, any sums standing to the credit of a deposit account (if any) or 
beneficial interests in any assets, to the extent any of the foregoing is: 

(i) held, carried and / or maintained by the Issuer, the Trustee and / or any of the 
Agents, in relation to the Notes, or 

(ii) established, agreed or obtained by the Issuer in relation to the Notes. 

See "Information relating to the Charged Assets" below. 

“Supplemental Uruguayan Security” means the security assignment governed under the law 
of Uruguay dated on the date of the Secured Term Loan Agreement between (1) the Issuer, 
(2) the Trustee, (3) Aline Paula Polak Gelber and (4) the Borrower over the Issuer’s interest in 
the Pledge and Security Agreement and the Secured Term Loan Agreement. 

“Supplemental English Security” means the security assignment of contractual rights dated 
on the date of the Secured Term Loan Agreement between (1) the Issuer and (2) the Trustee 
pursuant to which the Issuer has granted in favour of the Trustee for itself and as trustee for 
the Secured Parties a security assignment over the Secured Term Loan Agreement. 

“Uruguayan Security Documents” means the Supplemental Uruguayan Security and the 
Pledge and Security Agreement. 

(II) Redemption Amount 

Unless previously redeemed the Notes will be redeemed by a payment in respect of each Note 
on the Final Maturity Payment Date of an amount in USD (the “Redemption Amount”) equal 
to the greater of: 

(a)   Zero; and 
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(b)   Net Proceeds. 

No interest or other amount shall accrue or be payable in respect of the Notes in respect of the 
period from and including the Scheduled Maturity Date or, as applicable, the Extended 
Maturity Date, to and including the Final Maturity Payment Date. 

(III) Optional Redemption 

The amount payable in respect of any Notes pursuant to an optional redemption by the Issuer 
or an optional redemption by the Arranger will be an amount in USD determined by the 
Calculation Agent equal to the Early Redemption Amount (the “Optional Redemption 
Amount”). 

Optional Redemption by the Issuer 

Condition 2(f)(2) shall apply to the Notes. 

The Issuer:  

(A) may, on giving not less than ten (10) Business Days’ prior notice to the Trustee and 
the Noteholders (in accordance with Condition 7); 

(B) shall, at any time after receipt of a Notice pursuant to this Special Condition (III) from 
the Arranger, 

(such notice an “Optional Redemption Notice”) redeem any amount of the Notes at their 
Optional Redemption Amount on the Optional Redemption Payment Date.  The provisions of 
Condition 2(f)(2) are hereby amended accordingly. 

Optional Redemption by the Arranger 

The Issuer shall, subject to compliance with all relevant laws, regulations and directives, at the 
option of the Arranger, where the Arranger is the holder of any Note, redeem such Note on the 
Optional Redemption Payment Date. 

To exercise such option the Arranger must deposit the relevant Note with any Paying Agent (in 
the case of Bearer Notes) or the Registrar or any Transfer Agent (in the case of Registered 
Notes) at their respective specified offices, together with a duly completed notice of 
redemption specifying the Optional Redemption Date (“Arranger Optional Redemption 
Notice”) in the form obtainable from any Paying Agent (in the case of Bearer Notes) or from 
the Registrar or any Transfer Agent (in the case of Registered Notes) not more than 30 nor 
less than 2 Business Days prior to the relevant date for redemption and provided that, in the 
case of any Note represented by a Global Note or a Global Registered Certificate registered in 
the name of a nominee for Euroclear or Clearstream, Luxembourg or an Alternative Clearing 
System, the Arranger must deliver such Redemption Notice together with an authority to 
Euroclear or Clearstream, Luxembourg or the relevant Alternative Clearing System (in each 
case, as appropriate) to debit such Arranger’s account accordingly and provided that, in the 
case of any Note represented by a Global Registered Certificate registered in the name of any 
other person, the Arranger must deliver such Redemption Notice together with an instruction 
to such person to amend its records accordingly. No Note (or authority) so deposited may be 
withdrawn (except as provided in the Constituting Instrument) without the prior written consent 
of the Issuer. 

The Optional Redemption Payment Date may be significantly later than the Optional 
Redemption Date.  See "Risk Factors – Payments". 



Final Form 
  

34 
 

(IV) Early Redemption Amount 

(A) The Early Redemption Amount of the Notes (in respect of principal and interest (if 
applicable)) shall be determined in accordance with Condition 2(e)(2) read with this 
Special Condition (IV) as follows: 

(i) In the event the Notes become due and payable pursuant to Condition 2(b)(1), 
the Sale Agent shall, on behalf of the Issuer sell or procure the sale or other 
means of realisation of the Charged Assets in accordance with the Master 
Charged Assets Sale Terms.  The applicable Early Redemption Amount 
payable in respect of each Note pursuant to Condition 2(b)(1) will be the pro 
rata share of the Net Proceeds; or 

(ii) If the Notes become due and repayable in accordance with Conditions 2(b)(2), 
2(b)(3), 2(b)(4) or 2(c),  

then the applicable Early Redemption Amount shall be determined as an amount 
equal to the Redemption Amount had the Early Redemption Date been the Final 
Maturity Payment Date. 

The Early Redemption Amount shall be payable on the Early Redemption Payment 
Date and shall not exceed the Net Proceeds of the Charged Assets.  In the event that 
such Early Redemption Amount is less than the Net Proceeds of the Charged Assets, 
Noteholders shall receive such lesser amount. 

(B) Subject as provided in Special Condition (VII), the Early Redemption Amount will be 
paid on the Early Redemption Payment Date.  No interest or other amount shall 
accrue or be payable in respect of the Notes in respect of the period from and 
including the Early Redemption Date to and including the Early Redemption Payment 
Date. 

(C) The Early Redemption Payment Date may be significantly later than the Early 
Redemption Date, see “Risk Factors – Payments”. 

(D) For the avoidance of doubt, reference in Condition 4 and Condition 2(e) to the Early 
Redemption Amount payable pursuant to an Event of Default shall mean the amount 
payable on redemption of each Note upon its becoming due and payable as provided 
in Condition 4 being the lesser of (i) the outstanding principal amount of such Note and 
(ii) the amount available by applying the portion available to the Noteholders pursuant 
to Condition 3(d) of the Net Proceeds of the enforcement of the Security in accordance 
with Condition 3 pari passu and rateably between the Notes. 

(V) Calculations, determinations and notifications 

Following receipt by the Arranger of the NAV Report from the Calculation Agent on the NAV 
Report Date, the Arranger will publish a summary of the NAV Report on Bloomberg and will 
disseminate the NAV to SIX Financial Information USA Inc. and to the Vienna Stock 
Exchange. 

The NAV Report and the summary thereof will be an estimated valuation of the Loan pursuant 
to the relevant Loan Agreement, together with any other Series Assets, and shall not be 
interpreted as an indication of expected redemption values of the Notes.  The NAV Report and 
the summary thereof shall take account of any fees, expenses or charges that apply to the 
Notes, and is subject to amendments and / or corrections at any time without giving notice to 
any person. 

Whenever any matter falls to be determined, considered or otherwise decided upon by the 
Calculation Agent or any other person (including where a matter is to be decided by reference 
to the Calculation Agent’s or such other person’s opinion), unless otherwise stated, that matter 
shall be determined, considered or otherwise decided upon by the Calculation Agent or such 
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other person, as the case may be, in its sole and absolute discretion.  The Calculation Agent 
has agreed in the Constituting Instrument to comply with its obligations set out in these 
Conditions. 

Each of the Issuer, the Principal Paying Agent and the Trustee shall be entitled to rely on any 
certification, notification, calculation or determination of the Calculation Agent given or copied 
to it as being true and accurate for all purposes and none of them shall be obliged to make any 
investigation or enquiry into any such certification, notification, calculation or determination or 
into the basis on which such certification, notification, calculation or determination was 
prepared, given or made. 

The Calculation Agent is entitled to rely on any certification, notification, calculation, 
determination or announcement made by or on behalf of the Borrower and / or any Loan Agent 
in connection with a Loan Agreement and shall not be obliged to make any investigation or 
enquiry into, and shall incur no liability to any person for relying on, any such certification, 
notification, calculation, determination or announcement reasonably believed by it to be 
genuine and made by or on behalf of the Borrower and / or any Loan Agent. 

(VI) Further Notes 

Pursuant to Condition 16 as amended and supplemented by this Special Condition (VI), the 
Issuer shall be at liberty to issue Further Notes with the express intention that such Further 
Notes be consolidated and form a single series with the Notes (and with any subsequent 
Further Notes so issued) provided that: 

(A) the net proceeds of the issue of such Further Notes shall be used to invest in further 
Series Assets, at the discretion of the Issuer, and such Series Assets shall form part of 
the Portfolio, on or about the same date as the date on which the Further Notes are 
issued (such Series Assets and the Related Rights applicable thereto being the 
Further Charged Assets); 

 (B) each of the Further Notes that the Issuer may issue from time to time, together with 
the Notes, are secured collectively on the Issuer’s right, title and interest in and to the 
Original Charged Assets and each of the Further Charged Assets such that the 
Security for the Notes and any Further Notes shall be the identical and all references 
to “Charged Assets” shall be to the Original Charged Assets and the Further Charged 
Assets from time to time;  

(C) the Conditions of each of the Further Notes are identical to the Conditions of the Notes 
(save in respect of their date of issue); 

(D) each issue of Further Notes will be constituted and secured by a supplement to the 
Constituting Instrument in the form substantially set out in the Constituting Instrument 
(or in such other form as is legally effective to constitute and secure the Further Notes) 
(the “Further Constituting Instrument”) and so that upon the execution by the Issuer 
of the Further Constituting Instrument, all references to the Constituting Instrument 
shall be construed as being to such document as supplemented from time to time; and 

(E) the security interests granted by the Issuer in such Further Constituting Instrument and 
the Charging Instrument are granted to the Trustee for all the Noteholders of the 
consolidated Series on a pari passu basis. 

(VII) Collateral Default and Arranger Default 

(A) If the Calculation Agent determines in its sole discretion that a Collateral Default or a 
Charged Assets Default has occurred then it shall give notice as soon as practicable 
thereafter to the Issuer, the Trustee, the Principal Paying Agent and the Noteholders 
(in accordance with Condition 7) of the occurrence of such event.  The Issuer shall 
redeem the Notes in full by payment to each Noteholder of a pro rata amount of the 
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Net Proceeds of the Charged Assets five (5) Business Days following the day on 
which the Issuer receives the Realisable Value.  

(B) If the Issuer (in its sole discretion) determines that an Arranger Default has occurred 
then it shall give notice as soon as practicable thereafter to the Trustee, the Principal 
Paying Agent and the Noteholders (in accordance with Condition 7) of the occurrence 
of such event. If no Substitute Arranger, as appointed by the Issuer, is available to 
continue the functions of the Arranger, then the Issuer shall redeem the Notes in full 
by payment to each Noteholder of a pro rata amount of the Net Proceeds of the 
Charged Assets five (5) Business Days following the day on which the Issuer receives 
the Realisable Value. 

(VIII) Purchase 

Condition 2(g) shall apply subject as amended by this Special Condition (VIII).  In determining 
what proportion of Charged Assets corresponds to the proportion of Notes to be purchased, 
the Issuer shall be entitled to rely on advice given to it by the Calculation Agent.  The Issuer 
has absolute discretion to designate which Series Assets to select in order to fulfil its 
obligations pursuant to Condition 2(g) as hereby amended. 

(IX) The Trustee 

The Trustee shall not be responsible for, or be obliged to monitor or verify or investigate: 

(A) the performance, operation or calculation of the Portfolio or other element of 
calculation thereof but shall be entitled to rely absolutely on any calculation thereof by 
the Calculation Agent; 

(B) the performance, operations or financial condition of the Portfolio or the terms of the 
Charged Assets or the calculation of amounts payable in respect thereof; 

(C)  the performance by the Issuer of any agreement relating to, or in connection with, the 
Portfolio and shall be entitled to assume that each of them is in compliance with the 
terms thereof unless and until expressly notified to the contrary in writing by the Issuer 
or the Calculation Agent; 

(D) whether or not any Additional Mandatory Redemption Event or other event referred to 
in Special Condition (IV), any Event of Default or any Collateral Default and shall be 
entitled to assume that no such event has occurred unless and until expressly notified 
to the contrary in writing by the Issuer or the Calculation Agent; or 

(E) save to the extent caused by its own negligence or wilful default the Trustee shall not 
be responsible or liable for any failure to sell, realise or redeem the Charged Assets 
and the Mortgaged Property or any delay in doing so nor for any loss suffered or 
incurred by any person as a result of the Net Proceeds, the Realisable Value or any 
other proceeds of sale, realisation or redemption of the Charged Assets or the 
Mortgaged Property being insufficient to discharge any Redemption Amount, Early 
Redemption Amount or Optional Redemption Amount in full. 

(X) Sale Agent 

The Sale Agent shall, on behalf of the Issuer, sell or procure the sale or other means of 
realisation of the Charged Assets and shall be entitled to deduct any costs, expenses, taxes 
and duties incurred in connection with any disposal, realisation or transfer of such Charged 
Assets. 

In the event of an Early Redemption Event or Mandatory Redemption Event, at the discretion 
of the Issuer and the Arranger, the Sale Agent may enter into agreements with third parties for 
the purpose of liquidation, realisation, disposal or transfer of Charged Assets, and shall be 
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entitled to deduct any costs, expenses, taxes, duties and / or interest due and incurred in 
connection with such liquidation, realisation, disposal or transfer.  

The Sale Agent may sell or procure the sale or other means of realisation of the Charged 
Assets in such manner and to and / or involving such person as it thinks fit and shall be 
entitled to sell and procure the sale or other means of realisation of the Charged Assets at 
such price in its sole discretion.  The Sale Agent shall not be responsible or liable for any 
failure to sell or realise the Charged Assets or any delay in doing so nor for any loss suffered 
or incurred by any person as a result of their sale or other means of realisation. 

(XI) Fees  

In addition to the fees due to the Trustee and any Agents, and any other transaction related 
fees incurred by the Issuer in respect of the issuance of the Notes, as determined by the 
Calculation Agent, the Issuer has agreed to pay certain fees to the Arranger. 

The following fees shall be determined by the Calculation Agent as at the date expected to be 
two Business Days immediately prior to the Interest Determination Date: 

(a) The fees payable to the Arranger (the “Arranger Fee”): 

(i) 0.40% per annum of the Net Asset Value of the Portfolio, as at the 
most recent NAV Report Date. The Arranger Fee is subject to a 
minimum payment of EUR 2,000 per month. 

It is intended that payment of the Arranger Fee shall be satisfied by the Issuer using the Loan 
Arranger Fee payable to it by the Borrower pursuant to the Secured Term Loan Agreement. To 
the extent that the Issuer does not receive payment in full of the Loan Arranger Fee under the 
Secured Term Loan Agreement the Arranger Fee shall be deducted from either (i) the Interest 
Payment to Noteholders and therefore will result in a decrease of the Interest Amount or (ii) 
the Net Asset Value of the Portfolio and therefore will result in a decrease of the value of the 
Notes or both (i) and (ii), as the Calculation Agent may decide in its sole discretion.  

The Issuer will incur fees in relation to the issuance of the Notes, which will be deducted from 
the Portfolio when determining the Redemption Amount.  Such fees will include, but shall not 
be limited to: 

(A)  any fees, costs and expenses payable by the Issuer which are directly attributable to 
the Notes, including: 

(aa) costs incurred in connection with the issuance, listing, clearing of the Notes 
and / or the performance of obligations in relation thereto; 

(bb) any commissions, fees, costs and expenses payable by the Issuer pursuant to 
the Constituting Instrument and the Series Documents as defined therein;  

(cc) any fees, costs and expenses of the administrator of the Issuer payable by the 
Issuer or the Arranger in respect of the Notes; and 

(dd) any legal fees and disbursements payable by the Issuer, the Arranger or the 
Trustee to Mason Hayes & Curran or to A&L Goodbody or any other legal 
advisers to the Issuer, the Arranger or the Trustee in respect of the issuance 
of the Notes; 

(B) a total of USD 1,000 per annum shall be retained by the Issuer (the “Annual Retained 
Amount”) in respect of all Series in issuance. A portion of the Annual Retained Amount 
will be attributed to this Series of Notes in an amount to be determined by the 
Calculation Agent acting in its sole and absolute discretion; and 
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(C) in relation to any realisation of the Charged Assets, all commissions, fees, charges 
and expenses (including, without limitation, any stamp duty, documentary or transfer 
or other taxes or duties payable in respect of the sale or other realisation of any such 
Charged Assets) incurred or payable by the Sale Agent in respect of such sale or 
other realisation, as certified by the Sale Agent to the Issuer and the Trustee. 

Any amounts payable under the Notes are based on the performance of the Charged Assets 
net of the fees described above. The fees will be applied in calculating the value of the 
Portfolio and therefore will result in a reduction in value of the Notes.  For the avoidance of 
doubt to the extent that the Issuer receives payment of the Loan Arranger Fee under the 
Secured Term Loan Agreement, payment of the Arranger Fee by the Issuer shall not affect the 
Net Asset Value of the Portfolio or result in a reduction in value of the Notes  

 Estimated fees include a set-up fee of €20,000 (euro). 

(XII) Interest 

The Calculation Agent or the Issuer may, from time to time, on a Business Day determined by 
the Issuer but no later than fifteen (15) calendar days after a Loan Agreement Interest 
Payment, nominate any Business Day as an Interest Payment Date. The Interest 
Determination Date shall be any Business Day at the discretion of the Arranger, the 
Calculation Agent or the Issuer.  On the Interest Determination Date, the Calculation Agent 
shall calculate the amount of Interest owing on the Notes and shall inform the Trustee, Paying 
Agent and Issuer of the amount payable and interest shall be paid in accordance with the 
Conditions and the Agency Agreement. The Interest Amount may be subject to deduction of 
the Arranger Fee as described in Special Condition (XI). 
 

(XIII) Extended Maturity Date 
 

The term of the Notes may be extended for further periods of up to ten (10) years, provided 
that, at the request of the Issuer, the Calculation Agent, on behalf of the Issuer, has given a 
notice (the “Extension Notice”) to the Trustee, the Principal Paying Agent and the 
Noteholders three (3) calendar months prior to the Scheduled Maturity Date or the anniversary 
thereof in each subsequent year, if applicable, stating that such extension shall take place in 
respect of the Notes. If no Extension Notice, or no further Extension Notices (if applicable) are 
delivered by the Calculation Agent, the Notes shall be redeemed on the Scheduled Maturity 
Date or on the date stated in the final Extension Notice (such date being the “Extended 
Maturity Date”). 
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Use of proceeds 

The entire net proceeds from the issue of the Notes and any Further Notes, will be invested by the 
Issuer in the Series Assets, being the Original Charged Assets (in the case of the Notes issued on the 
Issue Date and which shall, for the avoidance of doubt, include the Secured Term Loan Agreement) 
and the relevant Further Charged Assets (in the case of any Further Notes) in each case on or as 
soon as practical following the Issue Date or, as applicable, the relevant date of issue in respect of any 
Further Notes. 
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Information relating to the Charged Assets 

General 

The Issuer intends to use the proceeds of the issuance of the Notes to enter into a loan agreement 
between the Issuer and Mizecor S.A. (the “Borrower) pursuant to which on the Issue Date, or as 
soon as practicable thereafter, the Issuer shall advance as a loan the entire proceeds of the issue of 
the Notes to the Borrower. 

Pursuant to the terms of the Secured Term Loan Agreement, the Borrower agrees not, without the 
consent of the Issuer, to sell or otherwise dispose of its business or assets. However, if no Event of 
Default is continuing, the Borrower is free to sell or otherwise dispose of its business or assets to a 
subsidiary or trust that is wholly owned by the Borrower. 

In support of the Borrower’s obligations under the Secured Term Loan Agreement and pursuant to 
the Pledge and Security Agreement, Aline Paula Polak Gelber shall pledge 100% of the shares in the 
Borrower in favour of the Issuer. The Pledge and Security Agreement is limited in recourse to the 
Aline Paula Polak Gelber’s interest in the shares of the Borrower.  

Pursuant to the terms of the Pledge and Security Agreement, the Pledgor undertakes that there shall 
be no increase or reduction in the authorised or issued share capital of the Borrower, however until 
the occurrence of an event of default under the Secured Term Loan Agreement the Pledgor may 
without the Issuer's consent: 

(A) request the Borrower to carry out a capital reduction provided that the Borrower and Pledgor 
agree that an amount equal to any monies payable in connection with such capital reduction shall 
become immediately prepayable under the Secured Term Loan Agreement on the closing of 
such capital reduction; and / or  

(B) increase the authorised and / or issued share capital of the Borrower provided that the Borrower 
and Pledgor: 

c) undertake that they shall procure that any additional shares shall be, on issuance, 
immediately pledged by the subscriber of such shares in favour of the Issuer subject to the 
terms and conditions of the Pledge and Security Agreement and that such pledge is assigned 
to the Trustee; and  

d) in relation to a capital increase following a transfer of all or part of the shares in the Borrower, 
undertake that they shall procure that any assignee or transferee shall agree to do such 
things and enter into such documentation as shall be necessary to ensure that the Issuer 
(and its assigns) have a legal, valid, binding and enforceable pledge over the shares in the 
Borrower (or the transferred shares in the Borrower, as the case may be) on the same terms 
as the security interest created pursuant to the Pledge and Security Agreement simultaneous 
to the (x) assignment and / or transfer of such shares in the Borrower by the Pledgor or (y) 
issue and allotment of any additional shares by the Borrower (as applicable), and that such 
pledge/security interest is assigned in favour of the Trustee within ten Business Days. 

Pursuant to the Secured Term Loan Agreement, the Borrower shall procure (i) that in the event of an 
increase in the issued share capital of the Borrower, any additional shares shall be, on issuance, 
immediately pledged in favour of the Lender on terms substantively identical to the Pledge and 
Security Agreement and (ii) any assignee or transferee of such shares shall agree to do such things 
and enter into such documentation as shall be necessary to ensure that the Issuer has a legal, valid 
binding and enforceable security interest over such shares. The failure of the Borrower to procure 
such actions are taken would have a materially detrimental impact on the value of the Mortgaged 
Property and the returns to Noteholders.  

Pursuant to the terms of the Pledge and Security Agreement, the Pledgor undertakes that there shall 
be no: 
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(A) exercise, renunciation or assignment by the Pledgor of any right to subscribe for any membership 
interest, shares or securities in the Borrower, however until the occurrence of an event of default 
under the Secured Term Loan Agreement without the Issuer's consent the Pledgor may exercise 
or assign its legal rights to subscribe shares or securities in the Borrower if (i) such sale or 
disposal is made by a written instrument signed by the Pledgor and transferee or assignee 
containing unconditional acceptance by the assignee or transferee of the terms and conditions of 
the Pledge and Security Agreement and (ii)  the Issuer's rights over the shares in the Borrower 
will not be diminished or extinguished in any way. 

(B) redemption, reconstruction, amalgamation, sale or other disposal of the shares in the Borrower 
(including the exchange, conversion or reissue of any shares or securities as a consequence 
thereof) in such a way that the rights of the Issuer over such shares  may be diminished or 
extinguished, however until the occurrence of an event of default under the Secured Term Loan 
Agreement without the Issuer's consent the Pledgor may sell or otherwise dispose of the shares 
or securities of the Borrower if (i) such sale or disposal is made by a written instrument signed by 
the Pledgor and transferee or assignee containing unconditional acceptance by the assignee or 
transferee of the terms and conditions of the Pledge and Security Agreement and (ii) the Issuer's 
rights over the shares will not be diminished or extinguished in any way. 

Pursuant to the Supplemental Uruguayan Security, the Issuer shall assign the benefit of the Pledge 
and Security Agreement and the Secured Term Loan Agreement to the Trustee. 

Pursuant to the Supplemental English Security, the Issuer shall assign the benefit of the Secured 
Term Loan Agreement to the Trustee. 

On the Issue Date, the Original Charged Assets will consist of the interests of the Series Assets, and 
the Related Rights. 

The Series Assets 

For a detailed description of the Series Assets see the SECURED TERM LOAN AGREEMENT AND  
THE URUGUAYAN SECURITY DOCUMENTS, a copy (or copies) of which is appended to this Series 
Memorandum. 

Further Investment 

The Issuer may invest in new loans from time to time from the proceeds of the Notes.   

  



Final Form 
  

42 
 

Description of the security arrangements in respect of the Notes 

Introduction 

The Notes will be secured, limited recourse obligations of the Issuer.  The purpose of this section is to 
provide further information in respect of these important features of the Notes, which are included in 
the Conditions.  However, the following description is a summary only of certain aspects of the security 
arrangements and is subject in all respects to the terms of the Trust Deed and the Conditions of the 
Notes, of which Noteholders are deemed to have notice and by which they are bound. 

The Issuer will, pursuant to the provisions of the Trust Deed, grant the Security described below to the 
Trustee as continuing security for the payment of all sums due under the Trust Deed and the Notes.  
The Trustee shall hold such Security on behalf of itself, the Agents and the Noteholders. 

Security arrangements 

The Notes will be secured by a charge over the Series Assets. 

Under the Trust Deed, as amended by the terms of the Constituting Instrument, the Issuer, in favour of 
the Trustee for itself and as trustee for the Secured Parties, and as continuing Security, will: 

(A) assign by way of fixed security assignment in favour of the Trustee for itself and as trustee for 
the Secured Parties all of the Issuer’s rights, title, benefit and interest in, to and under the 
Charged Assets; 

(B) charge by way of fixed charge and assign by way of fixed security assignment in favour of the 
Trustee for itself and as trustee for the Secured Parties all of the Issuer’s rights, title, benefit 
and interest in and to all funds and any other assets now or thereafter standing to the credit of 
the account of the Principal Paying Agent in respect of the Notes, the Further Notes and the 
debts represented by such moneys; 

(C) assign by way of fixed security assignment in favour of the Trustee for itself and as trustee for 
the Secured Parties all of the Issuer’s rights, title, benefit and interest in, to and under the 
Agency Agreement and the Placing Agreement and all sums and any other assets derived 
therefrom; and 

(D) charge by way of fixed charge and assign by way of fixed security assignment in favour of the 
Trustee for itself and as trustee for the Secured Parties all of the Issuer's rights with respect to 
(a) the Charged Assets and (b) any moneys and/or assets received in respect of such 
Charged Assets (including for the avoidance of doubt, any assets received by it upon 
conversion of all or any part of the Charged Assets);  

in each case on terms that the Trustee shall hold the proceeds of such Security for itself and on trust 
for itself, and the Secured Parties (and the holders of any Further Notes in accordance with the terms 
of the Trust Deed). 

Charging Instrument 

Pursuant to (i) the Supplemental English Security the Issuer has granted an English law security 
assignment over the Secured Term Loan Agreement and (ii) the Supplemental Uruguayan Security the 
Issuer has granted a Uruguayan law security assignment over the Pledge and Security Agreement and 
the Secured Term Loan Agreement as security in favour of the Trustee for itself and as trustee for the 
Secured Parties. Together the Supplemental English Security and Supplemental Uruguayan Security 
are the “Charging Instrument”.  

Enforcement of the Mortgaged Property 

The Mortgaged Property may become enforceable if the Notes or any of them have become due and 
repayable (for example, due to acceleration following the occurrence of a Tax Event, Mandatory 
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Redemption Event, Additional Mandatory Redemption Event or an Event of Default) and have not 
been repaid. 

In such circumstances the Trustee may at its discretion, and upon being indemnified, secured and/or 
prefunded to its satisfaction and shall if so requested or directed by the relevant parties (as more fully 
described in Condition 7), realise the Charged Assets.  In realising the Charged Assets the Trustee 
may, but shall not be obliged to, procure the sale of the Charged Assets or may request the 
redemption of the Charged Assets. 

Priority of claims and potential for insufficient security on sale of Charged Assets and / or on 
enforcement 

In the event that any Charged Assets are required to be sold pursuant to the Conditions or the Security 
constituted by the Trust Deed; the Constituting Instrument and the Charging Instrument becomes 
enforceable in accordance with the Conditions, the net sums realised could be insufficient to pay all 
the amounts due to the Noteholders under the Notes.  The sums realised from any such sale of the 
Charged Assets will be subject to deduction of the costs and expenses associated with such sale.  In 
addition, all costs and expenses incurred by the Trustee in enforcing the Security (including any costs 
of a receiver or similar official) and amounts due to the Agents will be deducted from the proceeds of 
such enforcement before such proceeds are paid to the Noteholders.  After taking action to enforce the 
Security as provided in the Conditions, the Trustee shall not be entitled to take any further steps 
against the Issuer to recover any sum still unpaid and no debt shall be owed by the Issuer in respect of 
such sum.  In particular, no Agent or Noteholder may petition or take any other step for the winding-up 
of the Issuer nor shall any of them have any claim in respect of any sum over or in respect of any 
assets of the Issuer which are security for any other liability of the Issuer. 

Limited recourse provisions 

The Trustee, the Agents and the Noteholders (in each case to the extent that their claims are secured) 
shall have recourse only to the Mortgaged Property.  If, the Trustee having realised the Mortgaged 
Property, the proceeds thereof are insufficient for the Issuer to make all payments then due to all such 
parties, the obligations of the Issuer will be limited to such proceeds of realisation of the Mortgaged 
Property and no other assets of the Issuer will be available to meet such shortfall; the Trustee, the 
Agents, the Noteholders or anyone acting on behalf of any of them shall not be entitled to take any 
further steps against the Issuer to recover any further sum and no debt shall be owed to any such 
persons by the Issuer.  The Trustee (including any costs of a receiver or similar official) and the Agents 
shall rank prior to the Noteholders in the application of all moneys received in connection with the 
realisation or enforcement of the Security.  In particular, none of the Trustee and the Agents or any 
holder of the Notes may petition or take any other step for the winding-up of the Issuer, and none of 
them shall have any claim in respect of any sum arising in respect of the Mortgaged Property for any 
other Series. 
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Information relating to the Arranger 

FlexFunds Ltd. is the Arranger in respect of the Notes, and as such is responsible for certain 
management and administrative functions in relation to the Notes. 

FlexFunds Ltd. is an exempted company incorporated in the Cayman Islands with limited liability. The 
company administers the Note program with all participants and prepares the notes for issuance and 
calculation of NAV. 
 
FlexFunds Ltd. has a presence in the Cayman Islands. 

The holder of the Notes will have claims against the Issuer only, and shall not have any rights directly 
against the Arranger or any Agent of the Issuer. 

Fees 

The fees payable to FlexFunds Ltd. as the Arranger are described in Special Condition (XI) of the 
Notes. 
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Information relating to the Calculation Agent 

FlexFunds ETP LLC has been appointed as Calculation Agent, and as such is responsible for certain 
administrative functions, not otherwise carried out by the Arranger, in relation to the Notes. 

FlexFunds ETP LLC is a Miami based investment services company, coordinating the relations and 
activities between the Programme participants and prospective and existing Portfolio Managers and 
managers of Series Charged Assets. FlexFunds ETP LLC has a presence in Miami.  

As Calculation Agent, FlexFunds ETP LLC is responsible for determining the Interest Payment Date 
and any Extended Maturity Date in addition to calculating interest payment on the Notes.  

The Calculation Agent may at any time resign and the Issuer may at any time terminate its 
appointment, subject to giving 60 days’ prior written notice.  In such case the Issuer would, with the 
prior written consent of the Trustee, appoint a successor. 

The holder of the Notes will have claims against the Issuer only, and shall not have any rights directly 
against the Calculation Agent or any Agent of the Issuer. 
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Information relating to the Sale Agent and Placing Agent 

GWM Group, Inc. and GWM LTD have been appointed as Sales Agent and Placing Agent, and as 
such are responsible for certain management and administrative functions in relation to the Notes. 

GWM Group, Inc. is a full service broker dealer based in Greenwich, and a member of the Financial 
Industry Regulatory Authority and the Securities Investor Protection Corporation.  Its clients’ accounts 
are introduced on a fully disclosed basis to Interactive Brokers, LLC.  

GWM Group, Inc. offers execution services to clients ranging from retail clients to institutional 
investment firms, and services ranging from wealth management services to custody and clearing 
services.  The company also offers investment solutions, such as fee-based programs, retirement 
products and programs, asset management accounts, margin borrowing, mutual fund solutions, and 
wealth management.   

GWM Group, Inc. has a presence in Connecticut. 

GWM LTD was incorporated in Bermuda in December 2014 and is licensed to conduct investment 
business by the Bermuda Monetary Authority. 

The Bermuda Monetary Authority granted approval to GWM LTD for a license under section 16 of the 
Investment Business Act 2003.  

As Placing Agent, GWM Group, Inc. and GWM LTD have agreed to comply with all duties and 
responsibilities set out in the Conditions of the Notes, and to strictly adhere to the Selling Restrictions. 

As Sales Agent, GWM Group, Inc. and GWM LTD are responsible to the Issuer for taking any steps in 
order to realise the Charged Assets as required for the purposes of the Notes. 

The holder of the Notes will have claims against the Issuer only, and shall not have any rights directly 
against the Arranger or any Agent of the Issuer. 
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Information relating to the Issuer 

General 

The Issuer was incorporated in Ireland as a public limited liability company on 29 August 2011, with 
registration number 502865 under the name IA Capital Structures (Ireland) plc, under the Companies 
Acts 1963 – 2013. 

The registered office of the Issuer is at 4th Floor, 76 Lower Baggot Street, Dublin 2, Ireland.  The 
telephone number of the Issuer is +353 (0) 1 906 2200.  The authorised share capital of the Issuer is 
EUR 100,000,000 divided into 100,000,000 Ordinary Shares of EUR 1 each (“Shares”).  The Issuer 
has issued 38,100 Shares all of which are fully paid. The issued Shares are held by a Jersey-
incorporated company, Sanne Trustee Services Limited (the “Share Trustee”), on trust for charitable 
purposes.  The Share Trustee has, inter alia, undertaken not to exercise its voting rights to wind up the 
Issuer unless and until it has received written confirmation from the Directors of the Issuer that the 
Issuer does not intend to carry on further business. 

The Issuer has been established as a special purpose vehicle.  The principal activities of the Issuer 
are the issuance of financial instruments, the acquisition of financial assets and the entering into of 
other legally binding arrangements. 

The Issuer is not, and will not be, regulated by the Central Bank of Ireland (the “Central Bank”) by 
virtue of the issue of the Notes. Any investment in the Notes does not have the status of a bank 
deposit and is not subject to the deposit protection scheme operated by the Central Bank. 

The Issuer has not underwritten and will not underwrite the issue of, place, offer, or otherwise act in 
respect of the Notes, otherwise than in conformity with the provisions of all laws applicable in the 
jurisdiction in which the Notes are offered. 

Directors and company secretary 

The Directors of the Issuer are as follows: 

� Conor Blake 

� Louise McMorrow 

� Adrian Bailie 

The Company Secretary is Sanne Capital Markets Ireland Limited.  

Sanne Capital Markets Ireland Limited is the administrator of the Issuer.  Its duties include the 
provision of certain administrative, accounting and related services.  The appointment of the 
administrator may be terminated forthwith if the administrator commits any material breach of the 
corporate service agreement between the Issuer and the administrator, or if the administrator is unable 
to pay its debts as they fall due or if the administrator becomes subject to insolvency or other related 
proceedings.  The administrator may retire upon 90 days’ written notice subject to the appointment of 
an alternative administrator on similar terms to the existing administrator.  The business address of the 
administrator is 4th Floor, 76 Lower Baggot Street, Dublin 2, Ireland. 

The auditors of the Issuer are PricewaterhouseCoopers who are chartered accountants qualified to 
practice in Ireland.  

Financial statements 

The Issuer has published financial statements for up to 30 June 2016.   
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Authorisation 

The issue of the Notes was authorised by a resolution of the board of directors of the Issuer passed 
prior to 18 April 2018. 

 

Litigation 

There are no legal, governmental or arbitration proceedings (including any such proceedings which 
are pending or threatened of which the Issuer is aware) which may have or have had a significant 
effect on the Issuer’s financial position. 
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Selling restrictions 

In addition to the Selling Restrictions set out in the Programme Memorandum the restrictions set out 
below shall apply. 

The Issuer has not underwritten and will not underwrite the issue of, place, offer, or otherwise act in 
respect of the Notes, otherwise than in conformity with the provisions of all laws applicable in the 
jurisdiction in which the Notes are offered. 

The Notes have not been and will not be registered under the U.S Securities Act of 1933, as amended, 
and may not be directly or indirectly offered or sold in the United States or to or for the benefit of any 
U.S person (as defined in Regulation S) unless the securities are registered under the Securities Act of 
1933, or an exemption from the registration requirements of the Securities Act of 1933 is available. 

Where: 

“U.S person” means a “US person”, as the term is defined in Regulation S under the Securities Act of 
1933 (as amended from time to time) and more particularly are references to: (i) any natural person 
that resides  in the U.S; (ii) any entity organised or incorporated under the laws of the U.S; (iii) any 
entity organised or incorporated outside the U.S that was formed by a U.S. person principally for the 
purpose of investing in securities not registered under the Securities Act of 1933, unless it is organised 
or incorporated, and owned, by accredited investors (as defined in Section 501 of Regulation D 
promulgated under the Securities Act of 1933) who are not natural persons, estates or trusts; (iv) any 
estate of which any executor or administrator is a US person ; (v) any trust of which any trustee is a 
U.S person; (vi) any agency or branch of a foreign entity located in the U.S; or (vii) any non-
discretionary account or similar account (other than an estate or trust) held by a dealer or other 
fiduciary for the benefit or account of a U.S. person; and (viii) any discretionary account or similar 
account (other than an estate or trust) held by a dealer or other fiduciary organised, incorporated, or 
resident in the U.S..  For the purposes hereof, the term “U.S person” shall not include any 
discretionary or non-discretionary account (other than an estate or trust) held for the benefit or account 
of a non-U.S person by a dealer or other professional fiduciary organised or incorporated in the US.  
The term “U.S person” includes entities that are subject to the U.S Employee Retirement Income 
Securities Act of 1974, as amended, or other tax-exempt investors or entities in which substantially all 
of the ownership is held by U.S persons. 

In relation to each Member State of the European Economic Area which has implemented the 
Prospectus Directive (each, a “Relevant Member State”), an offer of Notes to the public has not and 
may not be made in that Relevant Member State.  

No action has been taken in any jurisdiction that would permit a public offering of any of the Notes, or 
possession or distribution of the Programme Memorandum, this Series Memorandum or any part 
thereof or any other offering material, in any country or jurisdiction where action for that purpose is 
required.  

NO OFFER, SALE OR DELIVERY OF THE NOTES, OR DISTRIBUTION OR PUBLICATION OF ANY 
OFFERING MATERIAL RELATING TO THE NOTES, MAY BE MADE IN OR FROM ANY 
JURISDICTION EXCEPT IN CIRCUMSTANCES WHICH WILL RESULT IN COMPLIANCE WITH ANY 
APPLICABLE LAWS AND REGULATIONS.  ANY OFFER OR SALE OF THE NOTES SHALL 
COMPLY WITH THE SELLING RESTRICTIONS AS SET OUT IN THE ISSUER’S OFFERING 
DOCUMENTS AND ALL APPLICABLE LAWS AND REGULATIONS. 
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General information 

For so long as the Notes remain outstanding, the following documents will be available in physical 
form from the date hereof during usual business hours on any weekday (Saturdays, Sundays and 
public holidays excepted) for inspection at the registered office of the Issuer and the specified office of 
the Principal Paying Agent in London:  

(a) the Master Documents which are incorporated by reference by the Constituting 
Instrument so as to constitute the Trust Deed, Agency Agreement, Placing Agreement, 
and the Charged Assets Sale Agreement  with respect to the Notes (to the extent not 
otherwise amended, modified and / or supplemented by the Constituting Instrument);  

(b) any deed or agreement supplemental to the Master Documents;  

(c) the Programme Memorandum;  

(d) the Certificate of Incorporation and the Memorandum and Articles of Association of the 
Issuer;  

(e) the Constituting Instrument; 

(f) the Secured Term Loan Agreement and the Pledge and Security Agreement; 

(g) the Mizecor Loan Memorandum; and 

(h) the Charging Instrument. 
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ANNEX 1 – Secured Term Loan Agreement and the Uruguayan Security Documents 
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Dated 18 April 2018 

Secured Term Loan Agreement 

IA Capital Structures (Ireland) Plc  

and 

Mizecor S.A. 

 

TERM LOAN AGREEMENT 
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THIS AGREEMENT is made on 18 April 2018. 

PARTIES: 

(1) IA Capital Structures (Ireland) plc, an Irish public limited company with registered number 
502865 whose registered office is located at 4th Floor, 76 Lower Baggot Street, Dublin 2, 
Ireland (the “Lender”); and 

(2) Mizecor S.A., a Uruguayan corporation incorporated on 14 June 2017 in accordance with the 
laws of Uruguay, whose registered office is located at Saldanha Da Gama 3622, Apto: 209, 
Montevideo, Uruguay (the “Borrower”). 

(each of the Lender and the Borrower being a “party” and together the Lender and the Borrower are 
the “parties”) 

RECITALS: 

A The Lender has agreed to provide to the Borrower a secured term loan of up to twenty million 
United States Dollars ($20,000,000) subject to the terms and conditions of this Agreement. 

B This Agreement is being entered into in connection with the issue by the Lender of the Notes 
(as defined below).  

THE PARTIES AGREE: 

1 Definitions and interpretation 

1.1 In this Agreement, unless otherwise provided: 

Business Day means a day other than Saturday, Sunday and public holidays when banks are 
generally open for business in Montevideo and Dublin; 

Event of Default means any one of the events specified in clause 12; 

Further Notes means notes issued by the Lender subsequent to 18 April 2018, which are fully 
fungible with the Original Notes; 

Loan means the aggregate principal amount advanced and outstanding under this 
Agreement;  

Notes means the Original Notes and the Further Notes; 

Original Notes means the Belmont Place (Series 201) Notes due 2023 issued by the Lender on 
18 April 2018;  

Permitted 
Indebtedness 

borrowing or indebtedness in an amount no greater than US$700,000 (seven 
hundred thousand United States Dollars); and 

Security 
Document 

means the pledge and security agreement dated on or about the date hereof 
between the Lender, the Borrower and Aline Paula Polak Gelber ; 

 

1.2 Unless the context otherwise requires: 

1.2.1 each gender includes the others; 
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1.2.2 the singular and the plural each includes the other; 

1.2.3 references to clauses, schedules or appendices are to clauses or schedules of and 
appendices to this Agreement; 

1.2.4 references to this Agreement include its Schedule, as amended; 

1.2.5 references to persons include individuals, unincorporated bodies, government entities, 
companies and corporations; 

1.2.6 including means including without limitation and general words are not limited by 
example; and 

1.2.7 clause headings do not affect their interpretation. 

1.3 Writing includes manuscript, facsimiles and emails. 

2 Conditions precedent 

2.1 The Lender’s obligation to make the Loan (or any part of it) available is conditional on 
receipt by the Lender of the documents and evidence described in Schedule 1 in a form and 
substance satisfactory to the Lender. 

2.2 The Lender's obligation to make the Loan (or any part of it) available is subject to the further 
conditions that on the actual day on which the Lender is to advance funds to the Borrower: 

2.2.1 the representations and warranties set out in clause 10 to be made or repeated on those 
dates are true and will continue to be true immediately after making the drawing;  

2.2.2 no Event of Default has occurred, is continuing or would result from making the 
drawing;  

2.2.3 sufficient funds are available from the proceeds of issue of the Notes to make such 
advance; 

2.2.4 it has not become unlawful for the Lender to exercise any of its rights under this 
Agreement or the Security Document; and 

2.2.5 this Agreement or the Security Document has not become invalid or unenforceable or 
ceased to be in full force and effect for any other reason. 

2.3 Any of the conditions precedent referred to in clauses 2.1 and 2.2 may be waived by the 
Lender, in whole or in part, without prejudicing the right of the Lender to require subsequent 
fulfilment of such conditions. 

2.4 Notwithstanding any other provisions of this Agreement, in no event shall the Lender be 
liable for any losses of the Borrower arising out of in in connection with the Lender not 
making the Loan (or any part of it) due to any of the conditions precedent referred to in this 
Clause 2 not being satisfied. 

3 The Loan 

3.1 The Lender will lend to the Borrower a principal amount equal to the Note Proceeds (as 
defined below) from the issue of Notes subject to the terms and conditions of this Agreement.  
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3.2 The purpose of the Loan is to fund the acquisition of a hotel and two other adjacent lands to 
conduct the construction of commercial and residential buildings and a parking facility in the 
city of Montevideo, on such terms and conditions as the Borrower may in its sole discretion 
determine (the “Project”).  

4 Drawings 

4.1 Subject to clause 2, the Lender shall, without any action required by the Borrower, advance 
such part of the Loan as is available to it from the net proceeds of issue of the Original Notes, 
the Further Notes or generally the Notes, as the case may be (“Note Proceeds”) within two 
(2) Business Days of receipt of the Note Proceeds.   

5 Interest 

5.1 Subject to Clause 5.2 below the Borrower will pay simple interest on the Loan at the rate of 
eight percent (8%) per annum (the “Interest Rate”), which will be payable on the Loan 
Repayment Date (as defined below) (the “Interest Payment Date”). 

5.2 If the Borrower fails to pay any amounts due under this Agreement on the due date for such 
payment, interest of an additional two percent (2%) will be payable, which will accrue daily 
on the unpaid amount. 

5.3 Any interest, commission or fee shall accrue on a day-to-day basis, calculated according to 
the actual number of days elapsed and a year of 360 days. 

6 Repayment 

6.1 The term of the Loan will be five (5) years.  The Borrower will repay the Loan, together with 
any accrued but unpaid interest, on 14 April 2023 (the “Loan Repayment Date”) 

7 Voluntary Prepayment 

7.1 The Borrower may prepay all or part of the Loan (together with accrued but unpaid interest 
thereon) at any time on or after 15 June 2018 in accordance with this clause 7 without any 
premium or penalty. The Borrower may not otherwise prepay all or part of the Loan. 

7.2 The Borrower must give the Lender at least seven (7) Business Days written notice of its 
intention to make a prepayment. The Borrower may not revoke a notice provided pursuant to 
this clause. 

7.3 Any prepayment must be made on the date specified by the Borrower, together with all 
accrued interest and all other amounts then payable under this Agreement. 

7.4 No prepaid amount may be re-borrowed. 

8 Mandatory Prepayment 

8.1 In the event of any reduction in the share capital of the Borrower as described in Clause 
3(l)(ii)(a) of the Security Document (a “Capital Reduction”), the Borrower shall prepay an 
amount equal to such capital reduction on the date of closing of the capital reduction, together 
with all accrued and unpaid interest on the principal amount prepaid.  

8.2 The Borrower shall notify the Lender promptly upon becoming aware that a Capital 
Reduction shall take place but in any event no later than seven (7) Business Days prior to the 
closing of such Capital Reduction.  
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9 Loan Arranger Fee 

9.1 The Borrower shall pay to the Lender an arranger fee (the “Loan Arranger Fee”) in the 
amount of 0.40% of the Note Proceeds per annum of the Loan, which will accrue daily and be 
payable quarterly in arrears on the last Business Day of March, June, September and 
December in each year (each such date a “Loan Arranger Fee Payment Date”) and on the 
date of repayment of the Loan specified in Clause 6.1. 

9.2 The Loan Arranger Fee is subject to a minimum payment of EUR2,000 per month.   

9.3 On any termination, repayment or prepayment of part of or the whole of the Loan all the 
accrued but unpaid Loan Arranger Fee on such repayment or prepayment shall be paid. 

10 Representations and Warranties 

10.1 The Borrower represents and warrants to the Lender that at the date of this Agreement: 

10.1.1 Legal status: the Borrower is a company duly incorporated, validly existing and in 
good standing under the laws of its jurisdiction of incorporation;  

10.1.2 Solvency: The Borrower is solvent, has not incurred in any insolvency situation, and 
has not filed for bankruptcy declaration. It does not have knowledge of any facts or 
circumstances that could lead it to an immediate insolvency. 

10.1.3 Assets: the Borrower has power to own its assets and conduct its business as it is now 
being conducted; 

10.1.4 Approvals and non-contravention: neither the execution and delivery of this 
Agreement by the Borrower nor the exercise of its rights and the performance of its 
obligations under this Agreement: 

(a) are prohibited by law, regulation or order; 

(b) require any approval, filing, registration or exemption, (other than any that 
have already been obtained or filed); and 

(c) are prohibited by, constitute an event of default under, or result in an 
obligation to create security under, any document or arrangement to which it 
is a party; 

10.1.5 Binding obligations: the execution of this Agreement by the Borrower has been 
validly authorised and the obligations expressed as being assumed by it under this 
Agreement constitute valid, legal, binding and enforceable obligations of it 
enforceable against it in accordance with their terms; 

10.1.6 Corporate powers: neither the execution and delivery of this Agreement by the 
Borrower nor the performance or observance of any of its obligations under this 
Agreement will result in it breaching any of its corporate powers; 

10.1.7 No default or breach: the Borrower is not aware of any default or breach under any 
law, statute, regulation, indenture, mortgage, trust deed, agreement or other 
instrument, arrangement, obligation or duty by which it is bound; 

10.1.8 Security interests: no mortgage, charge, pledge, lien, encumbrance or other security 
interest whatsoever exists over the whole or any part of the undertaking or assets, 
present or future (including uncalled capital) of the Borrower,  save for any security 
granted pursuant to the Security Document;  
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10.1.9 Disputes: no litigation or administrative or arbitration proceeding before or of any 
court, governmental authority or arbitrator is presently taking place, pending or, to the 
best of the knowledge, information and belief of the Borrower, threatened against or 
against any of the assets of the Borrower which might have a material adverse effect 
on its business, assets or operations or might adversely affect its ability to perform its 
obligations under this Agreement; 

10.1.10 Authorisations: save for any permits and consents for the constructions of the 
Project, the Borrower has obtained all licences, permissions and consents required for 
the carrying on of its business in all relevant jurisdictions and the Borrower has 
complied with all conditions attaching to such licences, permissions and consents; 

10.1.11 Ranking of obligations: the Borrower’s obligations under this Agreement rank at 
least pari passu with all its other present and future unsecured and unsubordinated 
obligations subject to certain categories of its other obligations which will, however, 
be preferred in a liquidation by virtue of mandatory provisions of statute; 

10.1.12 Borrowing limit: the borrowing of the full amount available under this Agreement 
will not cause any limitation on the powers to borrow of the Borrower or its directors 
to be exceeded; 

10.1.13 Information: all information supplied by the Borrower to the Lender in connection 
with this Agreement is true, accurate and complete in all material respects and it is 
not aware of any material facts or circumstances which have not been disclosed to the 
Lender which might, if disclosed, adversely affect the decision of a person 
considering whether or not to lend to the Borrower; 

10.1.14 No termination event: no actual or potential Event of Default has occurred which has 
not been remedied or waived; 

10.1.15 Stamping: no stamp, registration or similar tax is payable, and no filing or 
registration is required, in connection with the execution, performance and/or 
enforcement of this Agreement, in Uruguay; 

10.1.16 Compliance: the Borrower has obtained and will comply and ensure that all its 
subsidiaries comply with all known applicable laws and regulations and the terms of 
all permits, authorisations and licences (including, amongst all other matters, all laws, 
regulations, permits, authorisations and licences relating to intellectual property 
matters) required for carrying on its business in all relevant jurisdictions. 

10.2 The Borrower will repeat the representations and warranties in clause 10.1 above on each 
Interest Payment Date, each Loan Arranger Fee Payment Date and on the date on which the 
Security Document is entered into. 

11 Undertakings 

11.1 The Borrower will: 

11.1.1 not (unless in the ordinary course of the Borrower's business or without the prior 
written consent of the Lender which consent shall not be unreasonably withheld, 
provided that nothing in this Clause 11.1.1 shall require (i) any successor of the 
Lender or (ii) any assignee of the Lender’s rights and interests hereunder to provide 
such consent in any circumstances) incur any borrowings or indebtedness nor give 
any guarantee or indemnity in respect of the borrowings or indebtedness of any other 
person, other than Permitted Indebtedness; 
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11.1.2  not (unless with the prior written consent of the Lender) create or permit to subsist 
any mortgage, charge, pledge, lien, encumbrance or security interest of any kind 
whatsoever over the whole or part of any of its business and/or assets, both present 
and future (including uncalled capital) and procure that no wholly owned subsidiary 
or trust of the Borrower will (unless with the prior written consent of the Lender) 
create or permit to subsist any mortgage, charge, pledge, lien, encumbrance or 
security interest of any kind whatsoever over the whole or part of any of its business 
and/or assets, both present and future (including uncalled capital), provided that this 
Clause 11.1.2 shall not apply to Permitted Indebtedness; 

11.1.3 give the Lender notice in writing within two (2) Business Days upon becoming aware 
of the occurrence of any Event of Default or other event which, with the giving of 
notice and/or lapse of time and/or upon the Lender making the relevant determination, 
would constitute an Event of Default;  

11.1.4 keep the Lender fully and promptly informed to such extent and in such form and 
detail as the Lender may from time to time require with particulars of any matters 
concerned with and arising out of the activities of the Borrower; 

11.1.5 not, without having given prior written notice of the same to the Lender, enter into 
any contract, transaction or arrangement outside of the ordinary course of its business; 

11.1.6 not, without the prior written consent of the Lender and whether by a single 
transaction or by a series of transactions (related or not) sell, transfer, lend or 
otherwise dispose of (in any such case otherwise than in the ordinary course of 
trading or business) the whole or any substantial part of its business or assets. 
Notwithstanding any contrary provision hereof, if no Event of Default is continuing, 
Borrower may, without Lender consent sell, transfer, lend or otherwise dispose of the 
whole or any substantial part of its business or assets to a subsidiary or trust, provided 
that (i) such subsidiary or trust is wholly owned by the Borrower and (ii) that the 
Borrower shall give notice to the Lender of such sale, transfer, loan or disposal within 
3 Business Days of such sale, transfer, loan or disposal. 

11.1.7 settle the debts incurred by it in the ordinary course of the business, including 
(without limitation) trade creditors, in a timely manner; 

11.1.8 conduct and carry on its business in a proper, efficient and professional manner and 
not make any substantial alteration in the mode of conduct of that business and keep 
or cause to be kept proper books of accounts relating to such business; 

11.1.9 supply to the Lender, as soon as they become available, but in any event within 180 
days after the end of each of its financial years, copies of its audited financial 
statements for that financial year; 

11.1.10 supply to the Lender, as soon as they become available, but in any event within 90 
days after the end of each financial half year, copies of its financial statements for that 
financial half year;  

11.1.11 perform, or arrange for the performance of an annual impairment assessment required 
by the Lender in respect of the Loan and containing such information as the 
Calculation Agent (as such term is defined in the terms and conditions of the Notes) 
of the Notes may specify; 

11.1.12 procure that (i) in the event of an increase in the issued share capital of the Borrower 
(a “Capital Increase”), any additional shares shall be, on issuance, immediately 
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pledged in favor of the Lender on terms substantively identical to the Security 
Document; and (ii) in relation to a Capital Increase following a transfer of all or part 
of the shares of the Borrower, any assignee or transferee shall, agree to do such things 
and enter into such documentation as shall be necessary to ensure that the Lender has 
a legal, valid binding and enforceable security interest over such shares (or the 
transferred part of the shares, as the case may be) on the same terms as the security 
interest created pursuant to the Security Document, simultaneous with the issue and 
allotment of any additional shares.  

12 Events of Default 

12.1 The occurrence of any of the following is an Event of Default: 

12.1.1 Non-payment: the Borrower fails to pay any amount payable by it under this 
Agreement for a period of twenty (20) Business Days following the date it falls due; 

12.1.2 Breach of obligations: the Borrower fails to perform promptly any of its obligations 
under this Agreement (other than the obligations referred to in Clause 12.1.1 or the 
Security Document), unless in the Lender’s opinion such failure to perform can be 
remedied and is remedied to the satisfaction of the Lender; 

12.1.3 Misrepresentation: any representation or warranty contained in this Agreement or 
the Security Document or in any other document or instrument delivered under or in 
connection with this Agreement or the Security Document, is false or misleading in 
any material respect when made or deemed to be made; 

12.1.4 Cross-default: any indebtedness of the Borrower owed to a third party, or any 
indebtedness of any third party guaranteed or secured by the Borrower, entered into in 
the normal course of business of the Borrower, including indebtedness under any 
acceptance credit, bill of exchange or debenture, is not paid when due (after giving 
effect to any applicable notice and cure periods); 

12.1.5 Unlawfulness, invalidity: 

(a) it is or becomes unlawful for the Borrower to perform any of its obligations 
under this Agreement or the Security Document; 

(b) it is or becomes unlawful for the Lender to exercise any of its rights under 
this Agreement or the Security Document; 

(c) this Agreement or the Security Document becomes invalid or unenforceable 
or ceases to be in full force and effect for any other reason; or 

(d) the Borrower does or causes or permits to be done anything which evidences 
an intention to contest or repudiate this Agreement or the Security Document 
wholly or in part; 

12.1.6 Transfer of assets: the Borrower in any way disposes of, or agrees or threatens to 
dispose of, all or a material part of its assets or of a material interest in its assets other 
than in accordance with Clause 11.1.6; 

12.1.7 Change or suspension of business: the Borrower materially changes or threatens to 
materially change the nature or scope of its business, or suspends or threatens to 
suspend all or a substantial part of its business operations; 

12.1.8 Enforcement of security: any action is taken to enforce any security over the 
undertaking, property, revenue or assets of the Borrower; 
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12.1.9 Bankruptcy: the Borrower (1) is dissolved (other than pursuant to a consolidation, 
amalgamation or merger); (2) becomes insolvent or is unable to pay its debts or fails 
or admits in writing its inability generally to pay its debts as they become due; (3) 
makes a general assignment, arrangement or composition with or for the benefit of its 
creditors; (4) institutes or has instituted against it a proceeding seeking a judgment of 
insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law 
or other similar law affecting creditors’ rights, or a petition is presented for its 
winding-up or liquidation, and, in the case of any such proceeding or petition 
instituted or presented against it, such proceeding or petition (A) results in a judgment 
of insolvency or bankruptcy or the entry of an order for relief or the making of an 
order for its winding-up or liquidation or (B) is not dismissed, discharged, stayed or 
restrained in each case within thirty (30) days of the institution or presentation 
thereof; (5) has a resolution passed for its winding-up, official management or 
liquidation (other than pursuant to a consolidation, amalgamation or merger); (6) 
seeks or becomes subject to the appointment of an administrator, provisional 
liquidator, conservator, receiver, trustee, custodian or other similar official for it or 
for all or substantially all its assets; (7) has a secured party take possession of all or 
substantially all its assets or has a distress, execution, attachment, sequestration or 
other legal process levied, enforced or sued on or against all or substantially all its 
assets and such secured party maintains possession, or any such process is not 
dismissed, discharged, stayed or restrained, in each case within thirty (30) days 
thereafter, (8) causes or is subject to any event with respect to it which, under the 
applicable laws of any jurisdiction, has an analogous effect to any of the events 
specified in clauses (1) to (7) inclusive; or (9) takes any action in furtherance of, or 
indicating its consent to, approval of, or acquiescence in, any of the foregoing acts; 

12.2 The parties agree that any Event of Default, except for 11.1.1, may be remedied, if the 
relevant Event of Default is capable of being remedied, to the satisfaction of the Lender 
within thirty (30) days of the Borrower first becoming aware or being notified in writing by 
Lender of the existence of an Event of Default. On and at any time following the occurrence 
of an Event of Default (provided that such Event of Default is continuing and subject to 
applicable notice and cure periods), the Lender may, at any time, without prejudice to any of 
its other rights, by notice to the Borrower declare that: 

12.2.1 the obligation of the Lender to make the Loan or any part of it available will be 
immediately terminated; and/or 

12.2.2 all outstanding amounts, all accrued interest and all other amounts payable under this 
Agreement will be immediately due and payable by the Borrower; and/or 

12.2.3 all outstanding amounts, all accrued interest and all other amounts payable under this 
Agreement are payable on demand; and/or 

12.2.4 it intends to exercise any or all of its rights, remedies, powers or discretions under this 
Agreement or the Security Document (in which case it may exercise any such rights). 

13 Costs 

13.1 The Borrower shall pay to the Lender the following: 

13.1.1 all costs, fees and expenses (including, but not limited to, legal fees and VAT 
thereon) incurred by the Lender in connection with preserving or enforcing or 
attempting to preserve or enforce any of the Lender's rights under this Agreement. 
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14 Currency and Payments 

14.1 All payments made under this Agreement will be made in US Dollars, in immediately 
available funds during normal banking hours to such bank account as the Lender shall 
specify. 

14.2 If any such sum falls due for payment under this Agreement on a day that is not a Business 
Day, it shall be paid on the next succeeding Business Day. 

14.3 The Borrower will pay all sums payable under this Agreement after withholding Uruguayan 
taxes as required by mandatory deduction or withholding laws or regulations. 

14.4 If the Borrower is required to deduct or withhold any amount from any payment the Borrower 
will provide the Lender with a certificate of deduction or withholding in respect of the amount 
deducted or withheld together with evidence satisfactory to the Lender that the amount so 
deducted or withheld has been paid over to the relevant authorities as and when due. 

15 Miscellaneous 

15.1 Survival 

Provisions which by their terms or intent are to survive termination hereof will do so. 

15.2 Variation 

Variations to this Agreement will only have effect when agreed in writing. 

15.3 Severability 

The unenforceability of any part of this Agreement will not affect the enforceability of any 
other part. 

15.4 Waiver 

Unless otherwise agreed, no delay, act or omission by either party in exercising any right or 
remedy will be deemed a waiver of that, or any other, right or remedy. 

15.5 Consent 

Consent by a party, where required, will not prejudice its future right to withhold similar 
consent. 

15.6 Further Assurance 

Each party will do all further acts and execute all further documents necessary to give effect 
to this Agreement. 

15.7 Rights of Third Parties 

This Agreement is not enforceable by any third party under the Contracts (Rights of Third 
Parties) Act 1999. 
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15.8 Assignment and Subcontracting 

15.8.1 The Lender may transfer and assign all and any of its rights under this Agreement or 
the Security Document or transfer all its rights or obligations by novation without 
restriction to any other person.  

15.8.2 The Borrower may not assign any of it rights or transfer any rights or obligations 
under this Agreement. 

15.8.3 Nothing in this Agreement shall restrict or otherwise prohibit the transfer by the 
Lender of any of its right, title and interests into and under this Agreement to any 
other party and the Borrower acknowledges that the Lender shall assign by way of 
fixed security assignment all of its right, title and benefit and interest to this 
Agreement and the Security Document in favour of Sanne Fiduciary Services Limited 
as Trustee (as such term is defined in the terms and conditions of the Notes) of the 
Notes. 

15.9 Entire Agreement 

This Agreement represents the entire agreement between the parties and supersedes all 
previous agreements, term sheets and understandings relating to the Loan made available in 
this Agreement whether written or oral. 

15.10 Succession 

This Agreement will bind and benefit each party’s successors and assigns. 

15.11 Counterparts 

This Agreement may be signed in any number of separate counterparts, each, when executed 
and delivered by a party, will be an original; all counterparts will together constitute one 
instrument. 

16 Notices 

16.1 Notices under this Agreement will be in writing (which term shall include e-mail where a 
valid delivery receipt is provided) and sent to the person and address in clause 16.2. They 
may be given, and will be deemed received: 

16.1.1 by airmail: seven Business Days after posting; 

16.1.2 by hand: on delivery; 

16.1.3 by facsimile: on receipt of a successful transmission report from the correct number; 

16.1.4 by e-mail: on receipt of a delivery return mail from the correct address. 

16.2 Notices will be sent: 

16.2.1 to the Borrower at:  

Mizecor S.A. 

Saldanha Da Gama 3622, Apto: 209, Montevideo, Uruguay 

Attention: Aline Paula Polak Gelber 
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Telephone No.: +598 2624 4869 

E-mail: app@mesofin.com 

 

16.2.2 to the Lender at:  

IA Capital Structures (Ireland) plc 

4th Floor, 76 Lower Baggot Street 

Dublin 2, Ireland 

Attention: The Directors 

Facsimile No: +353 (0) 19062 201 

Telephone No: +353 (0) 19062 200 

E-mail: operations@flexfundsetp.com 

17 Confidential Information 

17.1 The Lender may disclose: 

17.1.1 on a confidential basis to any actual or potential assignee, transferee or sub-
participant of its rights or obligations under this Agreement in addition to any 
publicly available information such information about the Borrower and its 
subsidiaries as the Lender shall consider appropriate; and 

17.1.2 any information about the Borrower and its subsidiaries to any person to the extent 
that it is required to do so by any applicable law, regulation or court order. 

17.2 Subject to clause 17.1, neither party will, without the other’s prior written consent, disclose: 

17.2.1 the existence or terms of this Agreement; 

17.2.2 any information relating to the customers, suppliers, methods, products, plans, 
finances, trade secrets or otherwise to the business or affairs of the other party which 
is obviously confidential or has been identified by the other party as such; and 

17.2.3 any information developed by either party in performing its obligations under, or 
otherwise pursuant to this Agreement, 

clauses 17.2.1, 17.2.2 and 17.2.3 together the “Confidential Information”. 

17.3 Neither party will use the other’s Confidential Information except to perform this Agreement. 

17.4 Disclosure of Confidential Information may be made to a party’s: 

17.4.1 officers; 

17.4.2 employees; 

17.4.3 professional advisers; and 
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17.4.4 consultants and other agents, 

on condition that the party disclosing is responsible for compliance with the 
obligations of confidence hereunder. 

17.5 Confidential Information does not include information which: 

17.5.1 is or becomes public other than by breach of this Agreement; 

17.5.2 was known to the other party before this Agreement without breach of confidence; 

17.5.3 is independently developed by or becomes available to the other party; or 

17.5.4 is required to be disclosed by law or regulatory authority. 

17.6 On termination of this Agreement all confidential information relating to or supplied by a 
party and which is or should be in the other's possession will be returned by the other or (at 
the first party's option) destroyed and certified as destroyed. 

17.7 This clause 17 will remain in force for a period of three (3) years from the date of termination 
of this Agreement. 

18 Governing Law and Jurisdiction 

18.1 This Agreement is governed by the laws of England. 

18.2 The parties will submit to the exclusive jurisdiction of the courts of England. 

 

This agreement has been entered into on the date stated at the beginning of it. 

 

IA Capital Structures (Ireland) plc 

By:  
      Name: 
      Title: 

 

Mizecor S.A. 

By:  
       Name:  
       Title:  
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SCHEDULE 1  
CONDITIONS PRECEDENT 

1 The duplicate of this Agreement duly executed by the Borrower. 

2 A copy, certified as a true copy by an officer of the Borrower of its constitutional documents. 

3 A copy, certified as a true copy by an officer of the Borrower, of a board resolution of the 
Borrower authorising acceptance and execution of the Agreement and nominating one or 
more persons to sign and execute this Agreement on behalf of the Borrower. 

4 The certificate of an officer of the Borrower that no Event of Default has occurred (or with 
the giving of notice or lapse of time or both would occur) in respect of any existing security 
granted by the Borrower. 

5 The executed Security Document. 



 

 

 

 

 

 

SUPPLEMENTAL SECURITY AND ASSIGNMENT AGREEMENT 

 

between 

 

IA CAPITAL STRUCTURES (IRELAND) PLC  

“ASSIGNOR”  

And 

 

SANNE FIDUCIARY SERVICES LIMITED 

“ASSIGNEE” 

And 

ALINE PAULA POLAK GELBER as herself and representing MIZECOR S.A.  

“COMPANY” 

 

Dated as of 18 April 2018 
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SUPPLEMENTAL SECURITY AND ASSIGNMENT AGREEMENT (this 
“Agreement”), dated as of 18 April 2018, between (i) IA CAPITAL STRUCTURES (IRELAND) 
PLC, a public limited liability company incorporated under the laws of Ireland, duly represented 
by ______________________, in his / her capacity as ______________________ and by 
______________________, in his / her capacity as ______________________, in accordance 
with the instruments attached hereto as authorizing documents, and hereinafter and for the 
purposes of this agreement referred to as the “ASSIGNOR”, (ii) SANNE FIDUCIARY 
SERVICES LIMITED, a Jersey company, duly represented by ______________________, in 
his / her capacity as ______________________ and by ______________________, in his / her 
capacity as ______________________, in accordance with the instruments attached hereto as 
authorizing documents, and hereinafter and for the purposes of this agreement referred to as the 
“ASSIGNEE”, together referred to  as “THE PARTIES”, and (iii) ALINE PAULA POLAK 
GELBER holder of the Uruguayan identity card number ______________________, domiciled 
at ______________________,  as herself and representing MIZECOR S.A., a Uruguayan 
company, incorporated on 14 June 2017 in accordance with the laws of Uruguay, whose 
registered office is located at Saldanha Da Gama 3622, apartment 209; and hereinafter and for 
the purposes of this agreement referred to as the . 

RECITALS 

WHEREAS, ASSIGNOR and ASSIGNEE, inter alios, have entered into a 
constituting instrument on [  ] (the “Constituting Instrument) in relation to the Belmont Place 
(Series 201) Notes due 2023, (the “Notes”) issued by ASSIGNOR pursuant to its €5,000,000,000 
secured note programme; 

WHEREAS, the ASSIGNOR has entered into a loan agreement with MIZECOR 
S.A., a Uruguayan corporation, duly registered at National Commerce Register with domicile at 
Montevideo (the “Company”),   dated 18 April 2018 (the “Loan Agreement” and the loan made 
pursuant thereto, the “Loan”), 

WHEREAS, the ASSIGNOR has entered into a pledge and security agreement 
with ALINE PAULA POLAK GELBER, dated  18 April 2018, in relation to the Loan 
Agreement (the “Pledge and Security Agreement”); 

WHEREAS, the ASSIGNOR wishes to assign to the ASSIGNEE all its rights and 
interests under the Loan Agreement and the Pledge and Security Agreement, to effectively 
secure the Secured Obligations as defined in Section 1.1. below  

NOW, THEREFORE, the parties hereto agree as follows: 

ARTICLE I 
 

DEFINITIONS 

SECTION 1.1.    Certain Defined Terms.  The following capitalized terms 
shall have the meanings set forth below. 
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“Agreement” shall have the meaning specified in the introductory paragraph 
hereof. 

 “Assigned Rights” shall have the meaning specified in Section 2.1. 

 “ASSIGNOR” shall have the meaning specified in the introductory paragraph 
hereof. 

“Event of Default” shall have the meaning specified in the Conditions of the 
Notes.  

“Secured Obligations” means all present and future obligations and liabilities of 
the ASSIGNOR set forth in the Notes and Constituting Instrument including all amounts 
owed by the ASSIGNOR and all other obligations of the ASSIGNOR under the Notes 
and the Constituting Instrument and other amounts now or hereafter payable by the 
ASSIGNOR pursuant to the Notes and the Constituting Instrument. 

 

SECTION 1.2.     Other Terms. Capitalized terms used but not otherwise defined 
herein shall have the meaning specified in the Constituting Instrument, Loan Agreement and 
Pledge and Security Agreement. 

ARTICLE II 
 

ASSIGNMENT AND ACCEPTANCE 

SECTION 2.1.    Assignment of Rights.  The ASSIGNOR hereby irrevocably 
assigns, grants and transfers to the ASSIGNEE as security for the payment and discharge in full 
of the Secured Obligations: (i) its right title and interest to the Pledge and Security Agreement, 
including the right to receive proceeds under the Pledge and Security Agreement, and (ii) all of 
its rights, title and interest under the Loan including but not limited to the right to receive 
payments under the Loan Agreement from the COMPANY (together, the “Assigned Rights”). 
The parties agree and acknowledge that this Agreement shall follow the Loan Agreement and 
neither this Agreement nor the Lender’s right, title and interest into and under this Agreement 
shall be transferred to any other party unless the Loan Agreement is concurrently transferred to 
the same party.   

SECTION 2.2.    Acceptance and Assumption.  The ASSIGNOR represents that, 
the assignment of the Assigned Rights hereunder shall become effective immediately and shall 
not be subject to further notices, consents or authorizations.  The ASSIGNEE in reliance on the 
foregoing representation hereby accepts and assumes the Assigned Rights, which acceptance and 
assumption shall be performed, observed and discharged as provided for in this Agreement. The 
Assigned Rights shall constitute “Mortgaged Property” in relation to the Notes for the purposes 
of the Constituting Instrument and all provisions relating to “Mortgaged Property” in the 
Constituting Instrument (and in documents constituted thereby) shall apply in respect of the 
Assigned Rights. 



 

MHC-17612717-3 

SECTION 2.3. Conditions for the Assignments.  The assignments referred to in 
Section 2.1 hereof shall become effective, in whole or in part and to the extent so determined  
immediately upon execution of this Agreement and shall become enforceable upon (i) the 
occurrence of an Event of Default and (ii) the giving of written notice by the ASSIGNEE to  the 
ASSIGNOR of its decision to consummate any or all of the assignments referred to in Sections 
2.1 hereof in respect of some or all, as the case may be, of the ASSIGNOR’S rights, title, 
interest, benefits, warranties, representations, bonds and privileges under, in, to or in connection 
with the Assigned Rights, in which case such assignments, to the extent required and determined 
by the ASSIGNEE in such notice, will forthwith and automatically be deemed perfected and 
effective. 

SECTION 2.4. The Company undertakes to register the assignment of the Pledge 
and Security Assignment in favor of the ASSIGNEE upon receiving written notice jointly signed 
by the ASSIGNEE and the ASSIGNOR requiring the registration of the assignment of the Pledge 
and Security Agreement in favor of the ASSIGNEE. In such written notice ASSIGNOR and 
ASSIGNEE shall evidence the prior assignment of the Loan Agreement in favor of the 
ASIGNEE, as required in Section 2.1.  If such written notice is granted: (i) The ASSIGNOR and 
the Company undertakes to sign within the Register of Nominative Shares of the Company the 
assignment of the Pledge and Security Agreement; (ii) The ASSIGNOR and the Company 
undertakes to endorse the share certificates of the Company as to evidence the assignment of the 
Pledge and Security Agreement in favour of the ASSIGNEE 

SECTION 2.5. . Liability of the Assignor. The ASSIGNOR’s liability under this 
Agreement in respect of any of the Secured Obligations shall not be discharged, prejudiced or 
affected by: 

a) any security, guarantee, indemnity, remedy or other right held by, or available to, the 
ASSIGNEE that is or becomes wholly or partially illegal, void or unenforceable on any 
ground; 

b) the ASSIGNEE renewing, determining, varying or increasing any facility or other 
transaction in any manner or concurring in, accepting or varying any compromise, 
arrangement or settlement, or omitting to claim or enforce payment from any other 
person; or 

c) any other act or omission that, but for this clause, might have discharged, or otherwise 
prejudiced or affected, the liability of the ASSIGNOR. 

The ASSIGNOR waives any right it may have to require the ASSIGNEE to enforce any 
security or other right, or claim any payment from, or otherwise proceed against, any other 
person before enforcing this Agreement against the ASSIGNOR. 
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ARTICLE III 
 

MISCELLANEOUS 

SECTION 3.1.    Notices. All notices, requests, demands and other 
communications to any party hereunder shall be in writing and shall be deemed to have been 
given when delivered, if delivered in person, by courier, by mail or by telecopy, in each case 
upon confirmation of receipt, to the address of such party set forth below: 

 If to the ASSIGNOR:  

IA Capital Structures (Ireland) plc 
4th Floor, 76 Lower Baggot Street,  
Dublin 2, 
Ireland 
Attention: The Directors 
Facsimile No: +353 (0) 19062 201 
Telephone No: +353 (0) 19062 200 
   
If to the ASSIGNEE:  
Sanne Fiduciary Services Limited 
13 Castle Street, St Helier,  
Jersey JE4 5UT  
Attention: Stephen McKenna 
Facsimile No: + 44 1534 769770 
Telephone No: +44 1534 710207 
 

If to the COMPANY: 

Mizecor S.A. 
Saldanha Da Gama 3622, Apto: 209, Montevideo, Uruguay 
Attention: Aline Paula Polak Gelber 
Telephone No.: +598 2624 4869 
E-mail: app@mesofin.com 
 
If to the PLEDGOR: 

Aline Paula Polak Gelber 
______________________ 
Telephone No.: ______________________ 
E-mail: ______________________ 
 
 

SECTION 3.2. No Waiver; Cumulative Remedies.  No failure to exercise and no delay 
in exercising, on the part of any party, any right, remedy, power or privilege hereunder shall 
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operate as a waiver thereof, nor shall any single or partial exercise of any right, remedy, power or 
privilege hereunder preclude any other or further exercise thereof or the exercise of any other 
right, remedy, power or privilege. The rights, remedies, powers and privileges herein provided 
are cumulative and not exhaustive of any rights, remedies, powers and privileges provided by 
applicable law. 

SECTION 3.3. Severability.  Any provision of this Agreement that is prohibited or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
prohibition or unenforceability without invalidating the remaining provisions hereof or thereof, 
and any such prohibition or unenforceability in any jurisdiction shall not invalidate or render 
unenforceable such provision in any other jurisdiction. 

SECTION 3.4. Entire Agreement.  This Agreement, including the documents referred 
to herein, contains the entire understanding of the parties hereto with respect to the subject matter 
contained herein, and there are no promises, undertakings, representations or warranties by the 
parties hereto relative to the subject matter hereof not expressly specified or referred to herein. 

SECTION 3.5. Submission to Jurisdiction; Waivers.  Each of the parties hereto hereby 
irrevocably and unconditionally submits to the jurisdiction of the competent courts of the 
Republic of Uruguay,  with respect to actions brought against it as a defendant, for purposes of 
all legal proceedings arising out of or relating to this Agreement or the transactions contemplated 
hereby; provided that nothing herein shall be deemed to limit the ability of the Assignee to bring 
suit against any other party to this Agreement in any other permissible jurisdiction. Each of the 
parties (other than the Assignee) hereto hereby irrevocably waives, to the fullest extent permitted 
by applicable law, any objection that it may now or hereafter have to the laying of the venue of 
any such proceeding brought in such a court, any claim that any such proceeding brought in such 
a court has been brought in an inconvenient forum and any objection based on place of residence 
or domicile. 

SECTION 3.6.   Amendments.  This Agreement may only be amended with the 
written consent of the ASSIGNOR and the ASSIGNEE, and the notification and acceptance of 
the COMPANY. 

SECTION 3.7.   Further Assurances.  Upon the request of the ASSIGNEE, the 
ASSIGNOR shall (at the cost and expense of the Assignor) execute such additional instruments 
of assignment and transfer or other documents or instruments or take such other action, if any, as 
may be required for, or in the reasonable opinion of the ASSIGNEE be advisable under the 
applicable law in connection with, the assignment and transfer contained herein.  

SECTION 3.8. Headings.  The section headings used herein have been inserted 
for convenience of reference only and do not constitute matters to be considered in interpreting 
this Agreement. 

SECTION 3.9.  Rules of Construction.  (a) The meanings of defined terms are 
equally applicable to the singular and plural forms of the defined terms. 
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(b) The words “hereof,” “herein,” “hereunder” and similar words refer to this 
Agreement as a whole and not to any particular provisions of this Agreement, and any subsection 
or Section references are to this Agreement unless otherwise specified. 

(c) The term “documents” includes any and all documents, instruments, agreements, 
certificates, indentures, notices and other writings, however evidenced (including electronically). 

(d) The term “including” is not limiting and (except to the extent specifically 
provided otherwise) shall mean “including (without limitation).” 

(e) Unless otherwise specified, in the computation of periods of time from a specified 
date to a later specified date, the word “from” shall mean “from and including,” the words “to” 
and “until” each shall mean “to but excluding,” and the word “through” shall mean “to and 
including.” 

(f) The words “may” and “might” and similar terms used with respect to the taking of 
an action by any person shall reflect that such action is optional and not required to be taken by 
such person. 

(g) Unless otherwise expressly provided herein, references to agreements (including 
this Agreement) and other documents shall be deemed to include all subsequent amendments and 
other modifications thereto. 

SECTION 3.10. Counterparts.  This Agreement may be executed in any 
number of counterparts, each of which shall be an original, but all of which shall constitute a 
single instrument. 

SECTION 3.11. Additional Security. This Agreement is in addition to, 
without prejudice to, and shall not merge with, any other right, remedy, guarantee or security 
interest which the ASSIGNEE may at any time hold for any of the Secured Obligations. 

SECTION 3.12. Power to Remedy. The ASSIGNEE shall be entitled (but 
shall not be obliged) to remedy, at any time, a breach by the ASSIGNOR of any of its obligations 
contained in this Agreement subject to the provisions of the Constituting Instrument. The 
ASSIGNOR irrevocably authorises the ASSIGNEE and its agents to do all things that are 
necessary or desirable for that purpose, provided that any monies expended by the ASSIGNEE in 
remedying a breach by the ASSIGNOR of its obligations contained in this Agreement, shall be 
reimbursed by the ASSIGNOR to the ASSIGNEE on a full indemnity basis. 

SECTION 3.13. Costs. The ASSIGNOR shall on demand and on a full 
indemnity basis pay to the ASSIGNEE the amount of all costs, taxes and expenses and other 
liabilities (including but not limited to stamp duty, currency conversion, agency fees, legal fees 
and out-of-pocket expenses) which the ASSIGNEE incurs in connection with: 

(a) the preparation, negotiation, execution and delivery of this Agreement; 

(b) any actual or proposed amendment or waiver or consent under or in connection 
with this Agreement; 
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(c) any discharge or release of this Agreement;  

(d) the preservation or exercise (or attempted preservation or exercise) of any rights 
under or in connection with and the enforcement (or attempted enforcement) of this 
Agreement; 

(e) the exercise or waiver of all rights, obligations and duties of the ASSIGNEE 
arising under this Agrement; and/or 

(f) dealing with or obtaining advice about any matter or question arising out of or in 
connection with enforcing the ASSIGNEE’s exercise of its rights under this Agreement. 

SECTION 3.14. Currency. For the purpose of, or pending the discharge of, 
any of the Secured Obligations the ASSIGNEE may, in its sole discretion, convert any moneys 
received or recovered in any currency under this Agreement from their existing currency of 
denomination into any other currency at such rate or rates of exchange and at such time as the 
ASSIGNEE thinks fit. No payment to the ASSIGNEE (whether under any judgment or court 
order or otherwise) shall discharge the Secured Obligations in respect of which it was made 
unless and until the ASSIGNEE shall have received payment in full in the currency in which 
such Secured Obligations were incurred and, to the extent that the amount of any such payment 
shall on actual conversion into such currency fall short of such Secured Obligations expressed in 
that currency, the ASSIGNEE shall have a further separate cause of action against the 
ASSIGNOR and shall be entitled to enforce this Agreement to recover the amount of the 
shortfall. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF THE ASSIGNOR 

 SECTION 4.01. Representations and Warranties. ASSIGNOR represents, warrants and 
covenants to the ASSIGNEE for its benefit that: 

(a) the ASSIGNOR is a company incorporated, validly existing and in good standing 
under the laws of its jurisdiction of incorporation and has all requisite corporate power and 
authority (including, without limitation, all government licenses, permits and other approvals) to 
enter into this Agreement and consummate the transactions provided hereunder; 

(b) the ASSIGNOR has full corporate power and authority to enter into, deliver and 
perform its obligations under this Agreement and the transactions contemplated hereunder and 
has taken all corporate action to authorize the execution, delivery and performance by it of this 
Agreement; 

(c) on the date of execution of this Agreement and on each date hereafter until the 
security is released by the Assignee, the Assigned Rights are free from any mortgage, charge or 
any other security interest (save for those created pursuant to this Agreement, Constituting 
Instrument or the Pledge and Security Agreement) and this Agreement constitutes a first priority 
security interest over the Assigned Rights; 
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 (e) the execution, delivery and performance by the ASSIGNOR of this Agreement 
will not (i) conflict with the ASSIGNOR’s Memorandum and Articles of Association as 
amended from time to time or (ii) conflict with, or result in breach of, or constitute a default 
under any applicable law, rule, regulation, order, writ, judgment, injunction, decree, 
determination, award or treaty or any indenture, Loan Agreement, mortgage, deed of trust or 
other instrument or agreement to which the ASSIGNOR may be or may become a party or by 
which it may be or become bound or to which its property be subject; and 

(f) All notices, orders, consents, authorizations, approvals of, or exemption by, or notices 
to or registration with, any governmental authority, regulatory body or from third parties 
required in connection with the execution, delivery and performance by the ASSIGNOR of this 
Agreement and the consummation of the assignments contemplated hereunder have been 
obtained. 

ARTICLE V 

COVENANTS OF THE ASSIGNOR 

 SECTION 5.1. Covenants. The ASSIGNOR convenants to the ASSIGNEE that:  

a) it shall, on demand, pay to the Assignee and discharge the Secured Obligations when they 
become due; 

b) it shall promptly pay (and shall indemnify the ASSIGNEE on demand against) all calls, 
instalments and other payments which may be made or become due in respect of the 
Assigned Rights and so that, in the event of default by the ASSIGNOR, the ASSIGNEE 
may do so on behalf of the ASSIGNOR; 

 
c) it shall not, except with the prior written consent of the ASSIGNEE: 

i. create or permit to exist over all or part of the Assigned Rights (or any interest 
therein) any security interest (other than created or expressly permitted to be 
created under this Agreement) whether ranking prior to, pari passu with or behind 
the security contained in this Agreement; or 

 
ii. sell, transfer or otherwise dispose of the Assigned Rights or any interest therein or 

attempt or agree to so dispose (other than in accordance with this Agreement);  or 

iii. permit any person other than the ASSIGNOR or the ASSIGNEE or the 
ASSIGNEE’s nominee or nominees to be registered as, or become the holder of, 
the Assigned Rights. 

d) it shall promptly forward to the ASSIGNEE all material notices, reports, accounts and 
other documents relating to the Assigned Rights which it may receive from time to time 
(including all notices of meetings of the shareholders of the Company); 
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e) it shall not take or accept any security interest from the Company or, in relation to the 
Secured Obligations, from any third party, without the ASSIGNEE’s prior written 
consent; 

 
f) it shall, if the ASSIGNEE directs and if an Event of Default subsists, ensure that all 

money payable to, or other property receivable by, the ASSIGNOR under or in relation to 
any Assigned Rights is paid or delivered to the ASSIGNEE (or that the ASSIGNOR pays 
over or delivers such amounts to the ASSIGNEE) to be applied in accordance with the 
terms of the Constituting Instrument. 

ARTICLE VI 

FURTHER ASSURANCES; NO TRANSFERS 

 SECTION 6.1. Further Assurances. The ASSIGNOR will perform all such acts, execute 
all such documents, either through a public or private instrument, obtain all such consents and 
make all necessary filings, notices or registrations as the ASSIGNEE may reasonably request for 
the purposes of perfecting the this Agreement and the assignment of the Assigned Rights.  

 SECTION 6.2. No Transfers and Other Liens. The ASSIGNOR agrees that it will not (i) 
sell, assign or otherwise dispose of, or grant any option with respect to, any of the Assigned 
Rights or (ii) create or suffer the existence of any security interest  upon or with respect to any of 
the Assigned Rights save for the security granted pursuant to this Agreement, the English law 
governed security assignment of contractual rights and the Constituting Instrument. 

ARTICLE VII 

POWER OF ATTORNEY 

 SECTION 7.1. Power of Attorney. The ASSIGNOR hereby irrevocably and by way of 
security for the payment of the Secured Obligations and the performance of its obligations under 
this Agreement appoints the ASSIGNEE as its true and lawful attorney (with full power to 
appoint substitutes and to sub-delegate) on behalf of the ASSIGNOR and in the ASSIGNOR’s 
own name or otherwise, at any time and from time to time, to sign, seal, deliver and complete all 
transfers, renunciations, proxies, mandates, assignments, deeds and documents and do all acts 
and things which the ASSIGNEE may consider to be necessary or advisable to perfect or 
improve its security over the Assigned Rights, to give proper effect to the intent and purposes of 
this Agreement, or to enable or assist in any way in the exercise of any right or the enforcement 
thereof including any power of sale of the Assigned Rights (whether arising under this 
Agreement or implied by statute or otherwise).. 

SECTION 7.2. All rights and powers exercisable by the Assignee pursuant to this Agreement 
shall be exercisable by any agent, sub-delegate, attorney or receiver of the Assignee appointed in 
connection with this Agreement. 

ARTICLE VIII 

TERMINATION OF THE ASSIGNMENT 
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 SECTION 8.1. Termination of the Assignment. Upon the payment in full and 
performance of all of the Secured Obligations to the satisfaction of the Assignee, this Agreement 
shall be terminated and thereupon the ASSIGNEE shall, without any liability, execute and 
deliver to ASSIGNOR such instruments which may be necessary or appropriate to that effect. 

ARTICLE IX 

SET-OFF 

 SECTION 9.1. Right of Set-Off. The ASSIGNOR authorises the ASSIGNEE (but the 
ASSIGNEE shall not be obliged to exercise such right), after the occurrence of an Event of 
Default to set off against the Secured Obligations any amount or other obligation (contingent or 
otherwise) owing by the ASSIGNEE to the ASSIGNOR. 

ARTICLE X 

LIMITED RECOURSE 

 SECTION 10.1. Limited Recourse. Notwithstanding any other provision of this 
Agreement or otherwise, the ASSIGNEE, the Agents and any other party to the Trust Deed 
(being the Trust Deed relating to the Notes and constituted by the Constituting Instrument) or 
any receiver appointed under or pursuant to the Trust Deed and/or, if applicable, this Agreement, 
the Secured Parties shall have recourse only to the Mortgaged Property (or a part thereof if so 
provided in the Notes).  Neither the Assignee, nor any Agents nor any such receiver nor any 
Secured Party having realised the same and distributed the net proceeds thereof, shall be obliged 
or entitled to take any further steps against the Issuer or any of its other assets to recover any 
sums due but still unpaid in respect of the Notes, the Trust Deed, the Constituting Instrument or 
this Agreement or otherwise and all claims in respect of such sums due but still unpaid shall be 
extinguished (save for lodging a claim in the liquidation of the Issuer initiated by another person 
or taking proceedings to obtain a declaration or judgment as to the obligations of the Issuer).  In 
particular, neither the Assignee nor any Agent nor any such receiver nor any Secured Party shall 
be entitled to petition or take any other step for the winding-up, the liquidation, examinership or 
the bankruptcy of the Issuer or any similar insolvency related proceedings, nor shall any of them 
have any claim in respect of any sum arising in respect of the Mortgaged Property of any other 
Series except as specifically provided in the Conditions relating to that Series or in respect of any 
other assets of the Issuer.  The provisions of this Secion 6.1 shall survive the termination of this 
Agreement. 

ARTICLE XI 

GOVERNING LAW AND JURISDICTION 

THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE 
PARTIES HEREUNDER SHALL BE GOVERNED BY, AND CONSTRUED IN 
ACCORDANCE WITH, THE LAWS OF THE REPUBLIC OF URUGUAY WITHOUT 
REGARD TO THE CONFLICTS OF LAW PROVISIONS THEREOF. NOTHING IN THIS 
AGREEMENT SHALL LIMIT THE RIGHT OF THE ASSIGNEE TO TAKE PROCEEDINGS 
AGAINST ANY OTHER PARTY TO THIS AGREEMENT IN ANY OTHER COURT OF 
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COMPETENT JURISDICTION, NOR SHALL THE TAKING OF PROCEEDINGS IN ANY 
ONE OR MORE JURISDICTIONS PRECLUDE THE TAKING OF PROCEEDINGS IN ANY 
OTHER JURISDICTIONS, WHETHER CONCURRENTLY OR NOT, TO THE EXTENT 
PERMITTED BY THE LAW OF SUCH OTHER JURISDICTION. 

All questions concerning the construction, validity, enforcement and interpretation of this 
Agreement shall be vested in the competent courts of Montevideo, Uruguay.   

 

 

[REST OF PAGE INTENTIONALLY BLANK] 
 

 

 

 

 

 

 

  



 

MHC-17612717-3 

In the city of ____________as of the date first written above. 

 
THE ASSIGNOR 
 
GIVEN under the COMMON SEAL of  
IA CAPITAL STRUCTURES (IRELAND) PLC 
By:      By: 
  
Title:       Title: 
 
 
THE ASSIGNEE   
 
GIVEN under the COMMON SEAL of  
SANNE FIDUCIARY SERVICES LIMITED 
 
By:      By: 
 
Title:       Title 
 
 
 
 
 
Acknowledging the scope of the Secured Obligations and the terms and conditions 
hereby set, THE COMPANY 
 
ALINE PAULA POLAK GELBER for herself and representing  
THE COMPANY 
 
By:     
 
Title:       
 



Final Form 
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PLEDGE AND SECURITY AGREEMENT 
(in respect of the entire issued Common Class Shares of Mizecor S.A. (the “Shares”)) 

 THIS PLEDGE AND SECURITY AGREEMENT (COMMON CLASS SHARES) 
(this “Agreement”), is dated as of _____________ 2018, and is made by and between Aline 
Paula POLAK GELBER, holder of the Uruguayan identity card number (_____________), 
domiciled at (_____________) (the “Pledgor”), in favor of IA Capital Structures (Ireland) Plc 
(“Lender”), with registered office at 4th Floor, 76 Lower Baggot Street, Dublin 2, Ireland and 
MIZECOR S.A., with registered office at Saldanha Da Gama 3622, Apto: 209, Montevideo, 
Uruguay (the “Borrower”), in connection with a certain loan in the maximum principal amount 
of $20,000,000.00 (twenty million US Dollars) (the “Loan”), more particularly described in that 
certain secured term loan agreement entered into between the Borrower and the Lender on or 
about the date of this Agreement (the “Loan Agreement”), as amended, restated, extended, 
varied, novated, substituted, replaced or supplemented in any manner (the “Loan Agreement”). 
A reference to the Pledgor, the Lender and the Borrower, includes, for the avoidance of doubt, a 
reference to such party’s successors and assigns.  Terms used but not defined herein shall have 
the meaning given to them in the Loan Agreement.  

WHEREAS, the Pledgor desires to pledge its present and future interest in the Borrower 
as security for compliance with each and every one of the obligations of the Obligations (as 
defined below) and to secure the repayment of the loan by the Borrower.  

NOW, in consideration of the Lender making the Loan to the Borrower and for other good 
and valuable consideration the receipt and sufficiency of which are hereby acknowledged, and 
intended to be legally bound, Pledgor hereby covenants and agrees as follows: 

1. Security Interest. 

Pledgor hereby pledges, transfers, assigns and grants to the Lender a first priority 
security interest (the “Security Interest”) in the following, including all interest received thereon 
and all renewals, replacements, and substitutions thereof: any right, title and interest it has as the 
legal and beneficial owner of 100% of the shares of the Borrower, including rights to all 
distributions, payments, monies and amounts that correspond to a shareholder, and all rights, titles 
and interests derived from these shares however characterized and whether now owned or 
hereafter acquired (and including any shares issued pursuant to a capital increase) and whether or 
not due or hereafter to become due and all right, title and interest in and to the Pledgor’s share 
certificates and other evidences of the Pledgor’s interest in the Borrower (collectively,  the 
“Collateral”). It is hereby agreed that this Security Interest over the Collateral is granted in 
accordance with section 309 of Uruguayan Company Act number 16.060. 

Pledgor and Pledgee hereby require the Borrower, and the Borrower hereby 
consents and agrees, to register the existence of the Security Interest in the Register of 
Nominative Shares of the Borrower and in the share certificates now issued and outstanding or to 
be issued in the future, of the Borrower.  
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2. Indebtedness Secured. 

The Security Interest secures any and all obligations of Borrower under the Loan 
Agreement (the “Obligations”), whether now existing or hereafter incurred, of every kind and 
character, direct or indirect, and whether such Obligations are from time to time reduced and 
thereafter increased, or entirely extinguished and thereafter reincurred. 

3. Representation and Warranties of Pledgor. 

The Pledgor represents, warrants and undertakes to Lender for as long as this 
Agreement is in effect, and shall be deemed continuously to represent and warrant that: 

(a) the Pledgor is of legal age, of sound mind and disposing memory, is not 
acting under duress or undue influence, fully understands the nature and extent of this Agreement 
and has the right to pledge the Collateral; 

(b) the Pledgor’s ownership interest in the Collateral is free (including but not 
limited to any rights of pre-emption) and clear of any voluntary or involuntary security interest, 
lien, claim or encumbrance of any nature (save for the Security Interest) and the Collateral is 
freely transferable; 

(c) the Pledgor is the legal and beneficial owner of 100% of the issued share 
capital of the Borrower; 

(d) this Agreement constitutes Pledgor’s legal, valid, binding and enforceable 
obligation and is a first priority security interest over the Collateral effective in accordance with 
the terms herein; 

(e) the execution, delivery, observance and performance by the Pledgor of this 
Agreement will not require the Pledgor to obtain any licenses, consents or approvals from any 
government entity or regulatory body and will not result in any violation of any law, statute, 
ordinance, rule or regulation applicable to it; 

(f) the execution of this Agreement and the performance of the Pledgor’s 
obligations under this Agreement will not (i) conflict with either the Pledgor’s or the Borrower´s 
constitutional documents or (ii) any laws binding on it or (iii) conflict with or result in default 
under any document, agreement or instrument which is binding upon it or any of its assets; 

(g) the Pledgor is solvent; 

(h) the Collateral is duly authorised, validly issued and fully paid and 
constitute 100% of the shares of the Borrower; 

(i) there are no agreements in place which provide for the issue or allotment 
of, or grant to any person the right to call for the issue or allotment of, any membership interest, 
share or loan capital of the Borrower (including any option or right of pre-emption or 
conversion); 

(j) the constitutional documents of the Borrower, any shareholders agreement 
and any operating agreement or other document in respect of the Borrower do not and could not 
restrict or inhibit any transfer of the Collateral on creation or enforcement of the Security Interest 
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and neither the directors of the Borrower nor any other party may refuse to register any transfer of 
the Collateral to the Lender or any nominees, delegates, successors or assigns of the Lender and 
all rights of pre-emption are waived; 

(k) the Security Interest shall be a first ranking security interest upon the 
Collateral; 

(l) during the continuance of this Agreement and until the Obligations of the 
Borrower have been repaid in full, the Pledgor covenants and undertakes to the Lender that there 
shall be no: 

(i) alteration of its constitutional documentation in a manner which 
would be prejudicial to the interests of the Lender; 

(ii) increase or reduction in the authorised or issued share capital of the 
Borrower. Notwithstanding any contrary provision hereof, if there is no continuing Event 
of Default under the Loan Agreement, Pledgor may without Lender’s consent: (a) request 
the Borrower to carry out a capital reduction provided that Borrower and Pledgor agree 
that an amount equal to any monies payable in connection with such capital reduction 
shall become immediately prepayable under the Loan Agreement on the closing of such 
capital reduction; and/or (b) increase authorized and/or issued share capital of the 
Borrower provided that the Borrower and Pledgor (i) undertake that they shall procure that 
any additional shares shall be, on issuance, immediately pledged by the subscriber of such 
shares in favor of the Lender subject to the terms and conditions hereof and that such 
pledge is assigned by the Lender in favour of Sanne Fiduciary Services Limited within ten 
(10) Business Days, provided that for the avoidance of doubt at all times this Agreement 
shall follow the Loan Agreement in accordance with Clause 14(d); and (ii) in relation to a 
capital increase following a transfer of all or part of the Collateral, undertake that they 
shall procure that any assignee or transferee shall, agree to do such things and enter into 
such documentation as shall be necessary to ensure that the Lender has a legal, valid, 
binding and enforceable pledge over the Collateral (or the transferred part of the 
Collateral, as the case may be) on the same terms as the Security Interest created pursuant 
to this Agreement simultaneous to the (x) assignment and/or transfer of the Collateral by 
the Pledgor or (y) issue and allotment of any additional shares by the Borrower (as 
applicable) and that such pledge is assigned by the Lender in favour of Sanne Fiduciary 
Services Limited within ten (10) Business Days, provided that for the avoidance of doubt 
at all times this Agreement shall follow the Loan Agreement in accordance with Clause 
14(d). The Pledgor and Borrower undertake to notify the Lender in writing no more than 
three (3) Business Days after any action contemplated by this sub-clause (ii) (including 
any increase or reduction in the authorised or issued share capital of the Borrower); 

(iii) variation of the rights attaching to or conferred by the Collateral or 
any part of it; 

(iv) exercise, renunciation or assignment by the Pledgor of any right to 
subscribe for any membership interest, shares or securities in Mizecor S.A. 
Notwithstanding any contrary provision hereof, if no Event of Default is continuing, 
Pledgor may without Lender’s consent exercise or assign its legal rights to subscribe 
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shares or securities in Mizecor S.A. if (A) such sale, disposal, assignment or exercise is 
made by a written instrument signed by the Pledgor and transferee or assignee containing 
unconditional acceptance by the assignee or transferee of the terms and conditions of this 
Agreement; and (B)  Lenders’ rights over the Collateral will not be diminished or 
extinguished in any way. The Pledgor and Borrower undertake to notify the Lender in 
writing no more than three (3) Business Days after any action contemplated by this sub-
clause (iv) (including any exercise, renunciation or assignment by the Pledgor of any right 
to subscribe for any membership interest, shares or securities in Mizecor S.A.);  

(v) redemption, reconstruction, amalgamation, sale or other disposal of 
the Collateral (including the exchange, conversion or reissue of any shares or securities as 
a consequence thereof) in such a way that the rights of the Lender over the Collateral may 
be diminished or extinguished. Notwithstanding the foregoing Pledgor may sell or 
otherwise dispose of the shares or securities of Mizecor S.A. if (A) such sale or disposal is 
made by a written instrument signed by the Pledgor and transferee or assignee containing 
unconditional acceptance by the assignee or transferee of the terms and conditions of this 
Agreement and (B)  Lenders’ rights over the Collateral will not be diminished or 
extinguished in any way and that any such security interest is assigned by the Lender in 
favour of Sanne Fiduciary Services Limited within ten (10) Business Days, provided that 
for the avoidance of doubt at all times this Agreement shall follow the Loan Agreement in 
accordance with Clause 14(d) . The Pledgor and Borrower undertake to notify the Lender 
in writing no more than three (3) Business Days after any action contemplated by this sub-
cluase (v) (including any redemption, reconstruction, amalgamation, sale or other disposal 
of the Collateral); and 

(vi) alteration to the constitutional documents of the Borrower in a 
manner that may be prejudicial to the Lender 

, in each case, without the prior consent in writing of the Lender; 

(m) the Pledgor shall promptly supply to the Lender details of any insolvency 
of the Pledgor or any similar insolvency proceedings in respect of the Borrower; 

(n) the Pledgor shall comply with all filing and reporting obligations in relation 
to this Agreement; 

(o) the Pledgor shall at its own cost and expense, from time to time, do, 
execute, acknowledge and deliver all and every such further deeds, assignments, charges, 
documents, assurances or otherwise as are necessary or advisable in connection with the 
preservation and / or perfection of the security created pursuant to this Agreement, or as the 
Lender may require for the purpose of giving the Lender a valid first, fixed and specific Security 
Interest. 

4. Covenants of Pledgor. 

So long as this Agreement is in effect, the Pledgor will defend the Collateral 
against the claims and demands of all other parties; will keep the Collateral free from all security 
interests or other encumbrances, except as contemplated by the Loan Agreement; and will not 
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sell, transfer, assign, deliver or otherwise dispose of any Collateral or any interest therein without 
the prior written consent of the Lender except as contemplated by the Loan Agreement. 

5. Interest on Collateral. 

So long as no Event of Default has occurred and remains uncured, the Lender will 
not demand or receive any income from or interest on the Collateral.  Following the occurrence 
and continuance of any Event of Default, all income from and interest on the Collateral shall be 
held by the Lender as part of the Collateral, all in accordance with Law 16.060. 

6. Events of Default. 

(a) An event of default under the Loan Agreement shall constitute an event of 
default hereunder (an “Event of Default”). 

(b) Subject to all rights and limitations, as set forth in the Loan Agreement, 
including Borrower’s right of redemption, Lender’s rights and remedies with respect to the 
Collateral shall be those of a secured party under the Uruguayan Company Law No. 16.060 dated 
September 4, 1989, as amended (hereinafter referred as Law 16.060) and under any other 
applicable law, as the same may from time to time be in effect.  

(c) The Borrower agrees to pay on demand all reasonable costs and expenses 
incurred by the Lender in enforcing this Agreement, in realizing upon or protecting the Collateral 
and in enforcing and collecting any indebtedness or any guaranty thereof, including, without 
limitation, if the Lender retains counsel for advice, suit, appeal, insolvency or other proceedings 
or otherwise, or for any of the above purposes, the reasonable attorneys’ fees incurred by the 
Lender.  Payment of all moneys hereunder is secured by the Collateral. 

7. Disposition of Pledged Collateral After an Event of Default.  

 If an Event of Default occurs and upon application to the court of competent jurisdiction 
and in conformance with the terms and conditions of any such court’s final judgment, Pledgee 
may: 

(a) Proceed by a suit or suits at law or in equity to foreclose this Agreement and 
sell any or all of the Collateral, or any portion thereof, under a judgment or decree of a court of 
competent jurisdiction.  

(b) Exercise all of the rights and remedies of a secured party under the Law 
16.060, or under other applicable law, all of which rights and remedies shall be cumulative and 
none of which shall be exclusive, to the extent permitted by law.   

8. Modifications.   

 Pledgor shall not modify, amend, terminate and/or waive the Collateral or any 
terms and/or provisions of the  Collateral unless it shall first have received the written consent of 
Lender. 
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9. Consents of Collateral Parties.   

 Pledgor hereby agrees that at the request of Lender, Pledgor will cause to be 
executed and delivered to Lender consents to this Agreement by the parties other than Pledgor to 
any Collateral and assignments of Collateral specifically relating to any one or more of the 
Collateral, such consents and assignments to be in form and substance reasonably satisfactory to 
Lender. 

10. Binding Effect.   

 This Agreement shall be binding upon Pledgor and Pledgor’s heirs, executors, 
administrators, legal representatives, successors and assigns, and shall insure to the benefit of 
Lender and its successors and assigns, to the extent assignable. 

11. Governing Law and Jurisdiction.   

 This Agreement shall be governed by and construed under the substantive laws of 
the Republic of Uruguay, without regard to conflicts of laws principles. The parties will submit to 
the exclusive jurisdiction of the courts of Montevideo, Uruguay. Nothing in this clause shall limit 
the right of the Lender to take proceedings against the Pledgor in any other court of competent 
jurisdiction, nor shall the taking of proceedings in any one or more jurisdictions preclude the 
taking of proceedings in any other jurisdictions, whether concurrently or not, to the extent 
permitted by the law of such other jurisdiction. 
 

12. Return of the Shares. 

Once the Obligations have been paid in full, to the satisfaction of the Lender, the 
Lender shall (at the cost and expense of the Pledgor) take such actions and execute such 
documentation as reasonably requested by the Pledgor to release the Security Interest.  

13. Ownership of the Shares. 

Prior to an enforcement by the Lender (or its permitted assignees or transferees) 
following an Event of Default, the Shares will continue to be the property of the Pledgor, subject 
to the Security Interest. Consequently, the Pledgor will enjoy all the rights that correspond to it 
as the holder of the Shares, subject to the limitations established herein and in accordance with 
Law 16.060. 

 
14. Miscellaneous. 

(a) Without limiting any other right of the Lender, whenever the Lender has 
the right to declare any Obligations to be immediately due and payable, the Lender in its sole 
election, may set off against the Obligations any and all moneys then or thereafter owed to the 
Borrower by the Lender in any capacity, whether or not the Obligations or the obligation to pay 
such moneys owed by the Lender are then due, and the Lender shall be deemed to have exercised 
such right of set off immediately at the time of such election though any charge therefor is made 
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or entered on the Lender’s records subsequent thereto. The Lender must give advance notice of 10 
days in advance of exercising such right. 

(b) No course of dealing between the Pledgor and the Lender and no delay or 
omission by the Lender or the Pledgor in exercising any right or remedy hereunder or with respect 
to any Obligations shall operate as a waiver thereof or of any other right or remedy, and no single 
or partial exercise thereof shall preclude any other right or remedy. The Lender may remedy any 
default by the Pledgor hereunder or with respect to any Obligations in any reasonable manner 
without waiving the default remedied and without waiving any other prior or subsequent default 
by the Pledgor. All rights and remedies of the Lender hereunder are cumulative. 

(c) The rights and benefits of the Pledgor hereunder shall not be transferable or 
assignable, unless previously agreed in writing with Lender. 

(d) Nothing in this Agreement shall restrict or otherwise prohibit the transfer 
by the Lender of its right, title and interests into and under this Agreement to any other party and 
the Pledgor acknowledges that the Lender shall assign by way of fixed security assignment of all 
of its right, title, benefit and interest to this Agreement in favour of Sanne Fiduciary Services 
Limited on or about the date of this Agreement. Notwithstanding the provisions in this paragraph, 
this Agreement shall follow the Loan Agreement and this Agreement nor the Lender’s right, title 
and interest into and under this Agreement shall be transferred to any other party unless the Loan 
Agreement is concurrently transferred to the same party.   

(e) No modification, rescission, waiver, release or amendment of any provision 
of this Agreement shall be made except by a written agreement duly executed by the Pledgor and 
by a duly authorized officer of the Lender. 

(f) This Agreement is and is intended to be a continuing security agreement 
and shall remain in full force and effect until the Loan is repaid in full including all interest 
accruing thereon.  

(g) This Agreement, if executed by more than one party, may be executed in 
any number of counterparts, all of which taken together shall constitute one and the same 
instrument.  It shall not be necessary in making proof of under any such counterpart to produce or 
account for more than one counterpart signed by the party to be charged. 

(h) If the Obligations secured by this Agreement and additional debts which, in 
accordance with the provisions hereof, shall be secured hereby, and any extensions or renewals 
thereof shall be paid and/or performed according to their terms and if all agreements and 
provisions contained in the Loan Agreement and herein are fully kept and performed, then (i) this 
Agreement shall terminate and (ii) the Lender (at the cost and expense of the Pledgor) shall 
execute and deliver an instrument to the Pledgor to effectuate such termination, and release all 
security in the Collateral, including, but not limited to registering the termination of the security 
interest in the Collateral within the Register of Nominative Shares and share certificates. 

(i) Notwithstanding any other provision of this Agreement each party agrees 
that the recourse of any party (other than the Pledgor) to the Pledgor shall be limited to the 
Pledgor’s interest in the Collateral and/or the proceeds thereof only.  
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(j) This Agreement may only be modified or amended by a written document, 
signed by all parties. 

 
 If any clause of this Agreement is deemed to be invalid or not applicable by a competent 

court, the remainder of the contract will not be affected, and all valid clauses will be applicable 
for all purposes provided by law. 
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IN WITNESS WHEREOF, the Pledgor has caused this Agreement (Common Class Shares) to 
be duly executed as of the day and year first written above.  

PLEDGOR: 
      Aline Paula Polak Gelber 
       
 

________________________________ 
       Name:   

 Title:     
 
 
Acknowledged, Consented and Agreed:  
Lender 
IA Capital Structures (Ireland) Plc  
 
 
 
By:                                                             

Name:   
Title:     

  
  
Company 
Mizecor S.A. 
By:  
       Name:  
       Title:  
 



Final Form 
  

52 
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LOAN MEMORANDUM  

This Loan Memorandum (the “Loan Memorandum”) sets forth the proposed terms of agreement between 

the parties, subject to the conditions precedent provided for under the Loan Agreement and final 

negotiation between the parties. 

 

 

Introduction 

 

MIZECOR S.A., an Uruguayan corporation  with registered office at 

Montevideo, Uruguay (the “Company” or the “Borrower”), is seeking 

financing (the “Loan”) which is intended to be used as indicated below. 

This Loan Memorandum is therefore addressed on an exclusivity basis to 

IA CAPITAL STRUCTURES (IRELAND) PLC (the “Prospective Lender”), as 

prospective lender in such a financing arrangement.  

 

The financing of the Company shall take place pursuant to a secured loan 

agreement (the “Loan Agreement”) to be entered into by the Company 

and the Prospective Lender and to be formalized subsequent to the 

acceptance of this Loan Memorandum.  

 
 

Purpose of the Loan 

Memorandum 

 

The Loan Memorandum’s purpose is to set forth the basic terms and 

conditions upon which the Prospective Lender shall provide the Loan to 

the Company.  

 

 

The Company 

 

The Company is seeking financing to acquire and remodel a unique 

property located in Carrasco, Montevideo, known as Belmont House 

Hotel. Also, the project also contemplates the acquisition of two plots of 

land located next to the hotel, totalizing 2870 m2. The purpose of the 

project is to develop within aforementioned lands a premium office 

building with residential facilities combining the project into a mixed 

business and residential property (the “Project”). 

 

Amount of the Financing The Company is seeking financing in an amount of up to USD 20.000.000 

(the “Financing Amount”). The Company will have broad freedom to 

require Lender disburse the Loan. 



 

 -3-  

MHC-17612708-4 

 

Interest  

 

 

8% annually
1
  

 

Calculated over outstanding disbursements. 

 

Annual interests will not be capitalized. All the accrued interests will be 

paid all jointly at the Loan Repayment Date.  

 

Maturity date 

 

 

The term of the Loan will be 5 years and the Borrower shall repay the 

principal of the Loan on 14 April 2023 (the “Loan Repayment” and “Loan 

Repayment Date”). All the accrued interest shall also be repaid at the 

Loan Repayment Date. 

 

 

 

Purpose and use of the 

Financing  

 

The Prospective Lender understands that the proceeds of the Loan are to 

be used by the Company for the purposes set forth above (see “The 

Company”) and to pay certain legal, professional fees, advisory, 

structuring, building and remodeling costs and expenses, developer, 

management, distribution and maintenance expenses relating to this 

Loan Memorandum and the Loan Agreement. The Company may change 

the amount and timing of the expenditure of uncommitted funds 

depending on numerous factors. 

 
Any financing provided to the Company is speculative in nature and 

involves a high degree of risk.  Extending any financing, such as the Loan, 

the Company is suitable only for persons of substantial means who do not 

need liquidity in this transaction and who are able to bear the economic 

risks associated with it. In addition to the information contained in this 

private Loan Memorandum, the Prospective Lender should carefully 

consider the risk factors disclosed in this Loan Memorandum (the “Risk 

Factors”), in evaluating the Loan. The Company reserves the right to 

withdraw from or amend, for any reason, this Loan Memorandum at any 

time prior to the execution of the Loan Agreement. 

 

Authorized transfer of 

Company’s position 

under the Loan 

Agreement 

 

The Prospective Lender may issue debt securities (the “Notes”) linked to 

the Loan granted to the Company, to be subscribed by prospective 

investors who might be interested in an indirect financing/investment in 

the Company. The Prospective Lender is free to charge and assign the 

Loan Agreement and the Pledge (as defined below) in favour of a third 

party. 

  

 

  

                                                           

1
 Minus withholding taxes and mandatory disbursements.  
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Representations and 

warranties of the 

Company 

 

(a) Organizational Status; Authorization. The Company is a business 

company, duly incorporated, validly existing and in good standing under 

the laws of Uruguay. The Company has all requisite corporate power and 

authority to own its assets and to carry on its business as presently 

conducted. The Company has full power and authority to enter into this 

Loan Memorandum and to carry out the transactions contemplated 

hereby. The execution, delivery and performance of the operations 

arising from this Loan Memorandum by the Company and the 

consummation of the transactions contemplated hereby have been or 

shall be duly and validly authorized by all requisite corporate action. 

Neither the execution and delivery of this Loan Memorandum nor the 

consummation of the transactions contemplated hereunder, nor in 

particular, the Loan Agreement, requires the approval or consent of any 

third party other than the current shareholders of the Company. 

 

(b) No Conflict. The delivery and performance of this Loan 

Memorandum and the transactions contemplated by this Loan 

Memorandum will not conflict with, or constitute or result in a breach, 

default or violation of (i) the organizational documents of the Company; 

(ii) any law, ordinance, regulation or rule applicable to the Company; or 

(iii) any order, judgment, injunction or other decree by which the 

Company is bound. 

 

 

(c) Litigation. There is no claim, action, demand, suit, lawsuit, 

proceeding, arbitration, grievance, citation, summons, subpoena, inquiry 

or investigation of any nature, civil, criminal, regulatory, or otherwise, in 

law or in equity, pending or threatened against the Company in any court 

or before any governmental or regulatory authority and the Company 

does not know or has reason to be aware of any basis for the same. 

 

(d) Compliance with Applicable Law. The Company has complied with 

all laws, statutes, rules, regulations, judgments, decrees and orders 

applicable to its business, and the Company has not received any written 

notice alleging any such conflict, violation, breach or default. 

 

 

Information regarding 

forward-looking 

statements 

 

This Loan Memorandum and other information, if any, provided to the 

Prospective Lender by the Company, contain forward-looking statements 

either referred to the Company. These statements involve known and 

unknown risks, uncertainties and other factors which may cause actual 

results, performance or achievements to be materially different from any 

future results, performances or achievements expressed or implied by 

the forward-looking statement. Forward-looking statements relate to 

matters which include, but are not limited to: 

 

• the ability of the Company to implement their business strategies; 

• the ability of the Company to operate and expand their businesses 

and to develop the Project; 

• the capabilities of the Company to obtain relevant permissions and 



 

 -5-  

MHC-17612708-4 

licenses; and 

• the impact of competitors, the current circumstances in the industry 

in which the Company operate and general economic factors. 
 

All statements other than statements of historical fact are “forward-

looking statements”, including any projections of earnings, revenues or 

other financial items, any statements of the plans and objectives of 

management for future operations, any statements regarding future 

economic conditions or performance and any statement of assumptions 

underlying any of the foregoing. Some forward-looking statements may 

be identified by the use of such terms as “expects”, “will”, “anticipates”, 

“estimates”, “believes”, “plans” and words of similar meaning. These 

forward-looking statements relate to business plans, programs, trends, 

results of future operations, satisfaction of future cash requirements, 

funding of future growth, acquisition plans and other matters. In light of 

the risks and uncertainties inherent in all such projected matters, the 

inclusion of forward-looking statements in this Loan Memorandum 

should not be regarded as a representation by the Company or any other 

person that the Company
’
s objectives or plans will be achieved or that 

the Company
’
s operating expectations will be realized. Actual results 

could differ from those projected in any forward-looking statements. 

 

These forward-looking statements reflect the Company
’
s current views 

with respect to future events and are based on assumptions and subject 

to risks and uncertainties, not all of which may be specifically delineated 

or recognized. Although management believes that the expectations 

reflected in any forward-looking statements are reasonable, the 

Company does not guarantee future results, events, levels of activity, 

results of operations, or achievements. Given these uncertainties, you 

should not place undue reliance on these forward-looking statements. 

 

For a discussion of these factors and others, please see “Risk Factors” 

below. All forward-looking statements attributable to the Company are 

expressly qualified in their entirety by such language, and the Company is 

not obligated, and does not intend, to update any forward-looking 

statements at any time unless an update is required by applicable 

securities laws. Also, these forward-looking statements represent the 

Company
’
s estimates and assumptions only as of the date of this Loan 

Memorandum and should not be relied upon in granting the Loan or 

granting any financing to the Company. 

 

 
 

Risk factors 

 
We cannot predict our success.  

We believe that the rapidly changing market conditions in real estate and 

where the Company operates makes it impossible to predict the extent of 

our overall success. The Company may never be able to conclude the 

Project and/or achieve favorable operating results or profitability or 

generate sufficient cash flow to support the Project, and/or to make the 
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Loan Repayment and/or pay the corresponding interests.  

We rely on qualified, key executive management personnel. 

The success of the Company and the Project will also depend on our 

ability to retain qualified key executive management and other key 

personnel and or subcontractors. Competition for qualified personnel in 

the real estate investment industry is intense. If we are unable to retain 

qualified personnel, our business could suffer, resulting in failure of the 

Project and in the capacity to make any or all Loan Repayment. In 

addition, our management may not be able to oversee operations 

effectively, or to effectively implement our operating strategy, and any 

failure to do so could have a material adverse effect on our business. 

Also, eventual independent contractors hired by the Company have no 

fiduciary duty to the shareholders or Prospective Lender and may not 

perform consistently with the fiduciary duty owed to the shareholders or 

Prospective Lender. 

 

Accordingly, Prospective Lender shall understand that the Company relies 

on  the personal experience and business performance of management 

and key personnel and independent contractors participating in the 

implementation of the Project. The Company will rely on key 

subcontractors, professionals and building companies. This 

subcontractors are also key personnel for the Project (although not 

included within Company´s payroll), being their retention fundamental 

for the success of the Project.   

Construction risk 

The Project entails significant constructions (new development and 

redevelopment of the existing asset), thus there are risks that the 

appointed construction company may incur in cost overruns, take longer 

than anticipated to complete the Project, or expose previously unknown 

defects in the properties of the Project. Moreover, construction company 

may enter into labor conflicts with its direct or indirect employees that 

may partially or permanently delay the construction schedule. 

Additionally, construction company may enter into economic or financial 

difficulties that may cause its incapability to continue with the 

construction. Prospective Lender recognize and accepts that by granting 

the Loan in the terms and conditions set forth in the Loan Agreement and 

Loan Memorandum, is assuming indirectly the construction company´s 

market risks in particular and the building, remodeling and real estate 

risks in general. 

Entitlement risk 
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New developments such as the Project must navigate a lengthy and often 

complex process in order to obtain municipal approval for construction. 

The Project, as projected by the Company, requires the Company to 

obtain additional and special construction authorizations as the square 

meters involved within the Project exceed the ones authorized by current 

regulations.   This entitlement process need to be addressed prior to 

initiating the construction of the Project. Entitlement process includes the 

presentation of documentation regarding the Project, before several 

government entities, and depend exclusively on the government 

approval. The failure to properly obtain the necessary authorizations may 

result in failure to conduct the Project. In case the Company fails to 

obtain any permit for the construction of the Project, then business and 

financial conditions may vary resulting in incapability to carry out the 

Project and/or make Loan Repayment. Further, obtaining additional 

square meters may involve the payment   of additional expenditures or 

canons.  

Risk related to volatility of Latin American Economies. 

Uruguay, as a Latin American country, is an emerging market economy, 

and investing in emerging markets generally carries risks. Latin American 

economies have historically been subject to volatility of a more 

pronounced nature than those of developed markets. Businesses 

operating in these countries face uncertainties such as: (a) exchange rate 

volatility (appreciation and depreciation); (b) high inflation; (c) frequent 

and/or prolonged recessions; (d) high interest rates; (e) lack of long-term 

credit; and (f) partial or total inconvertibility of the local currency into 

dollars. All these factors could have a negative impact on Latin America 

economy and consequences on the Project and the Company´s economic 

growth and ability to repay the Loan. Latin American economies have a 

long history of chronic macroeconomic crisis. The Latin America economy 

could be adversely affected by economic events in other markets, since 

it’s influenced, to varying degrees, by economic and financial conditions 

in other markets. 

 

 
 

Confidentiality 

 

The Company shall keep confidential all matters contained herein, except 

as otherwise required by the law or previously authorized by the 

Prospective Lender. 
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Miscellaneous 

 
The headings in this Loan Memorandum are for the purpose of reference 

only and shall not limit or otherwise affect the meaning hereof. All 

pronouns and any variation thereof shall be deemed to refer to 

masculine, feminine, or neuter, singular or plural, as the identity of the 

person or persons may require.  

 

In the event of any inconsistency between the Loan Memorandum and 

the Loan Agreement, the Loan Agreement will prevail.  

 

 

 

Law and arbitration 

 

The Loan Agreement is governed by and shall be construed in accordance 

with the laws of England and Wales. 

 

The Parties irrevocably submit to the non-exclusive jurisdiction of the 
courts of England and Wales to settle any disputes and claims which may 
arise out of, or in connection with, this Loan Agreement. 
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Section 1.  Use of Proceeds.  

The Company is seeking to raise up to USD 20.000.000 from the Loan in accordance with the 

terms of this Loan Memorandum.  

The Prospective Lender understands that the proceeds of this Loan Memorandum are to be 

used by the Company for the Project, as described in the Introduction clause above.  

The purpose of the Company is to receive the Financing Amount from the Prospective 

Lender to be invested in the acquisition and remodeling of a unique property located in 

Carrasco, Montevideo, the most high end residential neighborhood in Uruguay, which has 

recently transformed into a new business and financial destination. The Project 

contemplates the acquisition of the existing Belmont House Hotel and two additional plots of 

land located next to it, totalizing 2870 square meters, to develop a premium office and 

residential building, turning it into a mixed use business. 

Additionally, the proceeds of this Loan Memorandum are going to be used to pay expenses, 

among others the followings shall be considered Company expenses:  

(i) purchase of the properties describe in the Project Brochure;  

(ii)  contracting and hiring of architects, construction company and construction 

manager;  

(iii) legal, accounting and tax consultants;  

(iv)   purchase of construction materials;  

(v) fees and canons for obtaining permits and authorizations;  

(vi) general maintenance of the properties of the Project;  

(vii) Management fees up to 2% of the Financing Amount to be paid annually to the 

Developer Company to be appointed;  

(viii) Development fees to the Developer Company up to 2% of the Financing Amount 

to be pay in one or further disbursements as determined by the Board of 

Directors. 

(ix) Distribution Fees to be paid to bankers, broker dealers and family offices up to 

4% of the Financing Amount to be pay in one or further disbursements as 

determined by the Board of Directors; 

(x) in general any and all of the direct or indirect costs and expenses necessary or 

convenient to set and develop the Project effectively. 

The Company may change the amount and timing of the expenditure of uncommitted funds 

depending on numerous factors. The list of expenses is not closed; other expenses may be 

freely added by the Board of Directors.  The Company’s management will have a broad 

discretion as to the allocation of the net proceeds of this Loan Memorandum within the 

scope set hereby.  
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Section 2.  The Company.  

 

(a) The Company is authorized to enter into the Loan Agreement and to receive the 

Financing Amount in the terms set in this Loan Memorandum. The Company shall be 

managed by a board of directors (the “Board of Directors”). The initial member of the Board 

of Directors of the Company will be Aline Paula Polak Gelber. 

(b) The Company will furnish to the Prospective Lender hereunder (in the English language) 

copies of any reports and financial statements  described below:- within 180 days after the 

end of each of its financial years, copies of its audited financial statements for that financial 

year; 

-  within 90 days after the end of each financial half year, copies of its financial statements for 

that financial half year; and  

For the purposes of the above: 

“Approved Valuation” means a valuation of the Company’s fair value performed by Flex 

Funds Ltd as previously approved by, Sanne Fiduciary Services Limited and 

PricewaterhouseCoopers (or such auditor as FlexFunds Ltd may advise).  

For additional information regarding the Project of the Company, please refer to the Project 

Brochure attached as Exhibit A hereto.  

Section 3. Representations and Warranties of the Company.  

(a) Organizational Status; Authorization. The Company is a business company, duly 

incorporated, validly existing and in good standing under the laws of Uruguay. The Company 

has all requisite corporate power and authority to own its assets and to carry on its business 

as presently conducted. The Company has full power and authority to enter into the Loan 

Agreement and to carry out the Project contemplated hereby. The execution, delivery and 

performance of the Loan Agreement by the Company and the consummation of the Project 

contemplated hereby have been duly and validly authorized by all requisite corporate action.  

(b) No Conflict. The delivery and performance of this Loan Memorandum and the 

Project contemplated by this Loan Memorandum will not conflict with, or constitute or result 

in a breach, default or violation of (i) the organizational documents of the Company; (ii) any 

law, ordinance, regulation or rule applicable to the Company; or (iii) any order, judgment, 

injunction or other decree by which the Company is bound.  

(c) Litigation. To the best of the Company’s knowledge, there is no claim, action, 

demand, suit, lawsuit, proceeding, arbitration, grievance, citation, summons, subpoena, 

inquiry or investigation of any nature, civil, criminal, regulatory, or otherwise, in law or in 

equity, pending or threatened against the Company in any court or before any governmental 
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or regulatory authority and the Company does not know or has reason to be aware of any 

basis for the same.  

(d) Compliance with Applicable Law. To the best of the Company’s knowledge, the 

Company has complied in a material way with all laws, statutes, rules, regulations, 

judgments, decrees and orders applicable to its business, and the Company has not received 

any written notice alleging any such conflict, violation, breach or default.  

(e) Pledge of Shares of the Company: As a collateral for the Loan, the shareholder of 

the Company shall grant a pledge over its shares representing 100% of its paid in capital and 

outstanding capital, in favor of the Prospective Lender (the “Pledge”). The Pledge shall be 

granted in accordance with Section 309 of Uruguayan Company Act Number 16.060.  [Under 

the Pledge the Prospective Lender will not have step in rights as a shareholder of the 

Company. In an Event of Default, the Prospective Lender shall be entitled to require the 

enforcement of the pledge and shall be entitled to receive the auction proceeds. 

Section 4. Information Regarding Forward-Looking Statements. 

 This Loan Memorandum and other information, if any, provided to the Prospective 

Lender by the Company, contains forward-looking statements which are statements that are 

not historical facts, including statements about the Company´s beliefs and expectations. 

These statements are based on the Company´s current plans, estimates and projections of 

real estate prices construction costs and expenses, currencies, potential municipal permits 

and interests. Therefore, you should not place undue reliance on them.  Forward-looking 

statements speak only as of the date they are made. The Company undertakes no obligation 

to update any of them in light of new information or future events. These statements involve 

known and unknown risks, uncertainties and other factors which may cause actual results, 

performance or achievements to be materially different from any future results, 

performances or achievements express or implied by the forward-looking statement. A 

number of important factors could cause actual results to differ materially from those 

contained in any forward-looking statement.  The information contained in this Loan 

Memorandum identifies important factors that could cause such differences, including but 

not limited to: 

• the ability of the Company to implement the Project and their business strategies; 

• the ability of the Company to operate and expand their businesses; 

• volatility in real estate building, remodeling and general prices 

• the timing and occurrences of events which are beyond the Company´s control, including 

natural disasters, labor strikes and acts of terrorism; 

•  expectations regarding the ability to raise capital and/or to effectively sell the Project; 

• the capabilities of the Company and of the construction company to effectively achieve 

the Project;  

• the impact of competitors, the current circumstances in the real estate industry in 
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Uruguay and general economic factors, such as financial crises in international markets, 

recession or low level of economic growth, changes in international prices in the 

Company´s jurisdiction; other adverse factors, such as climatic or political events, 

international or domestic hostilities and political uncertainty; and 

• the capabilities of the Company of obtaining the corresponding permits, authorization, 

and/or licenses as to be able to build the Project as predicted. 

 

All statements other than statements of historical fact are “forward-looking statements,” 

including any projections of earnings, revenues or other financial items, any statements of 

the plans and objectives regarding real estate operations, any statements regarding future 

economic conditions or performance and any statement of assumptions underlying any of 

the foregoing. Some forward-looking statements may be identified by the use of such terms 

as “expects,” “will,” “anticipates,” “estimates,” “believes,” “plans” and words of similar 

meaning. These forward-looking statements relate to business plans, programs, trends, 

results of real estate operations, funding of future growth, acquisition plans and other 

matters. In light of the risks and uncertainties inherent in all such projected matters, the 

inclusion of forward-looking statements in this Loan Memorandum should not be regarded 

as a representation by the Company or any other person that the Company’s objectives or 

plans will be achieved or that the Company’s operating expectations will be realized. Actual 

results could differ from those projected in any forward-looking statements.   

These forward-looking statements reflect the Company’s current views with respect to 

future events and are based on assumptions and subject to risks and uncertainties, not all of 

which may be specifically delineated or recognized. Although the Company believes that the 

expectations reflected in any forward-looking statements are reasonable, the Company does 

not guarantee future results, events, levels of activity, results of operations, or achievements. 

Given these uncertainties, you should not place undue reliance on these forward-looking 

statements. 

 

The Project Brochure included in Exhibit A to this Loan Memorandum was prepared by the 

Company´s Board of Directors, based upon their knowledge and analysis of the Company’s 

business. Projected information set forth in the exhibit to this Loan Memorandum 

necessarily reflects numerous assumptions with respect to government authorizations, 

capability of purchasing real estate, general business and economic conditions, political 

situation and other matters, some of which are set forth in this Loan Memorandum, and 

many of which are inherently uncertain or beyond the control of the Company. It is not 

possible to predict whether the assumptions made in preparing the information will be valid, 

and actual results may prove to be materially higher or lower than those contained in the 

projections. The inclusion of this information should not be regarded as an indication that 

the Company, third party or anyone else who prepared this information considered it a 

reliable predictor of future events, and this information should not be relied on as such. The 

projections are subject to considerable risks and uncertainties that can cause future results 

to vary from expectations. Projections are based on current information and assumptions, 
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and are subject to change as conditions develop. None of the Company or any of its 

representatives makes any representations regarding any projections.  

 

Section 5.  Risk Factors. The Loan pursuant to this Loan Memorandum should only be 

made after consulting with independent and qualified sources of investment and tax advice. 

An investment in the Loan is highly speculative and involves a high degree of risk and should 

only be considered by the Prospective Lender if it is prepared to invest money for a long 

period of time, have capacity to absorb a loss of some or all of their investment and have no 

need for liquidity in their investment. The Risk Factors set forth in this Loan Memorandum 

are not intended to be an exhaustive list of the general or specific risks involved, but to 

identify certain risks that the Company currently foresees. The Prospective Lender should 

carefully consider all information contained herein and should give particular consideration 

to such Risk Factors before deciding to participate in the Loan offered hereby. Additional 

risks and uncertainties that are not yet identified or that the Company currently considers to 

be immaterial may also materially adversely affect the Company’s business and financial 

condition in the future. Any of the risks described herein could materially adversely affect 

the Company and could result in a complete loss of an investment in the Loan. This Loan 

Memorandum is qualified in its entirety by these Risk Factors.   

In addition to the risks of participating in the Loan that are disclosed elsewhere within this 

Loan Memorandum, the following is a non-exhaustive list of the risks: 

 

 

Risks Related to the Company 

New company 

The Company is a new entity and has been incorporated for the purpose of the Project and as 

a new entity has no record of accomplishment. The Company cannot be certain that its 

business plan and investment strategy in accordance with the Project will be successful. The 

likelihood of success of the Company must be considered in light of the problems, expenses, 

difficulties, complications and delays frequently encountered in connection with the 

establishment of any business and investment in building, remodeling and real estate. If the 

Company fails to address any of these risks or difficulties adequately, its business will likely 

suffer. Future revenues and profits, if any, will depend upon various factors, including the 

success, if any, of the Project.  

 

The Company cannot predict its success.  
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We believe that the rapidly changing market conditions in real estate and where the 

Company operate makes it impossible to predict the extent of our overall success. The 

Company may never be able to conclude the Project and/or achieve favorable operating 

results or profitability or generate sufficient cash flow to support the Project, and/or to make 

the Loan Repayment and/or pay the corresponding interests.  

 

Our financial condition and results of operations will significantly rely on the Board of 

Directors.  

Prospective Lender hereunder will have none or very limited control over or influence in the 

management of the Company, which will be under the substantial control of the Board of 

Directors and Developer Managers. Prospective Lender must rely on the Board of Directors 

of the Company. The loss of the services of the members of the Board of Directors, would 

have a material adverse impact on the Company’s ability to realize its objectives which may 

adversely affect the Company’s financial condition and results of operations, resulting in the 

failure of the Project.  

 

The Company may not be able to raise capital as needed to maintain its operations.  

The Company may need to raise additional funds to support all of its business strategies and 

the Project itself. Additional financing may not be available to the Company on favorable 

terms, if at all. If the Company cannot raise additional needed funds on acceptable terms, it 

may not be able to develop its business and/or Project, take advantage of future 

opportunities or respond to competitive pressures or unanticipated requirements, which 

could seriously harm its business, financial condition, and results of operations and, as a 

result, adversely affect the Project and imply the  loss of the Financing Amount.  

The Company may also require additional capital to fund any costs or expenses related to the 

assets owned or to be owned by the Company for general working capital purposes. To the 

extent the Prospective Lender or the Company’s shareholders are unable to make required 

additional capital contributions, their interests in the Company may be affected and/or their 

credit repayment. 

 

In addition, the Company’s actual funding requirements may be greater than anticipated if 

certain assumptions turn out to be incorrect. Therefore, you should consider the Company’s 

estimates in light of the  estimated funding requirements may not reflect sufficient 

contingency amounts and may increase, perhaps substantially, if the Company is unable to 

Complete the Project within the time frame expected and generate revenues in the amount 

projected, has unexpected cost increases; and the Company faces many challenges and risks, 

including those discussed elsewhere in this Loan Memorandum.  
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Reporting Obligations.  

The Company is not, and currently has no intention of becoming, a reporting entity in 

Uruguay, nor elsewhere. 

 

Any assumptions made in the Loan Memorandum are subject to numerous risks and 

uncertainties. Those assumptions are inherently speculative and subject to change 

 

 

In addition, disruptions in the real estate, credit and financial markets, decline in consumer 

confidence, increases in unemployment, decline in economic growth and uncertainty about 

corporate earnings could have a significant negative impact on the Uruguayan and global 

financial and credit markets and the overall economy. Such events could have an adverse 

impact on financial institutions resulting in limited access to capital and credit for many 

companies. Furthermore, economic uncertainties make it very difficult to accurately forecast 

and plan future business activities. Changes in economic conditions, changes in financial 

markets, deterioration in the real estate markets or other factors could have an adverse 

effect on the financial position, revenues, result of the Project and cash flows of the Company. 

 

We rely on qualified, key executive management personnel and subcontractors. 

The success of the Company and the Project will also depend on our ability to retain qualified 

key executive management and other key personnel (including subcontractors). Competition 

for qualified personnel in the real estate investment industry is intense. If we are unable to 

retain qualified personnel, our business could suffer, resulting in failure of the Project and in 

the capacity to make any or all Loan Repayment. In addition, our management may not be 

able to oversee operations effectively, or to effectively implement our operating strategy, and 

any failure to do so could have a material adverse effect on our business. Also, eventual 

independent contractors hired by the Company have no fiduciary duty to the 

shareholders or Prospective Lender and may not perform consistently with the fiduciary 

duty owed to the shareholders or Prospective Lender. 

 

Accordingly, Prospective Lender shall understand that the Company relies on the personal 

experience and business performance of management and key personnel and independent 

contractors participating in the implementation of the Project. The Company will rely on key 

subcontractors, professionals and building companies. This subcontractors are also key 

personnel for the Project (although not included within Company´s payroll), being their 

retention fundamental for the success of the Project.   

 

Conflict by members of Board of Director and officers. 
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The members of the Board of Directors and officers of the Company will not be devoting all 

of their time to the affairs of the Company, but will be devoting such time as required to 

effectively manage the Company and the Project. The members of the Board of Directors and 

officers of the Company are engaged and will continue to be engaged in the search for 

business prospects on their own behalf and on behalf of others. There are additional 

potential conflicts of interest to which members of the Board of Directors and officers of the 

Company will be subject in connection with the operations of the Company. Situations may 

arise where members of the Board of Directors and officers will be in direct competition with 

the Company.  

Related Party Transactions.  

 Certain agreements contemplated in this Loan Memorandum are among related parties. As 

such, certain contractual terms that might otherwise be included in documentation 

negotiated with an unrelated party may not be included in such agreements.  

Return on the investment in the Loan.  

The Company´s short and long term objective is to invest in the Project. As a result, there is 

no assurance or guarantee that the Company and, correspondingly, the Prospective Lender 

will earn a return on their investment in the Loan.  

No Regulatory Review.  

Prospective Lender under this Loan will not have the benefit of a review of this Loan 

Memorandum or any marketing materials by any regulatory authorities.  

No Independent Counsel. 

The Prospective Lender have not, been independently represented when drafting this Loan 

Memorandum. Therefore, to the extent that the Company or the Prospective Lender could 

benefit by further independent review, such benefit will not be available. Each Prospective 

Lender should consult his/her/its own legal, tax and financial advisors regarding the 

desirability of participating in the Loan.  

Lack of Diversification 

The Company will own no significant assets other than the disclosed to achieve the Project, 

the Company has no plans to diversify its investments and minimize the effects of changes in 

the real estate market in Uruguay. The success of the Company, therefore, will be totally 

dependent on the success of the Project and its successful management and operations by 

the Board of Directors and subcontractors. 

 

Risk of transference of real estate to subsidiaries or trusts  
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Mizecor S.A. may sell, transfer, lend or otherwise dispose of the whole or any substantial part 

of its business or assets to a wholly owned subsidiary company or trust. In this case, Mizecor 

S.A. shall procure that the subsidiary company or trust do not create or permit to subsist any 

mortgage, charge, pledge, lien, encumbrance or security interest of any kind over the 

transferred assets, provided that the borrowing or indebtedness is no greater than 

US$700,000 (seven hundred thousand United States Dollars) .  

Construction Trust at Cost (CTC), is an instrument that is commonly used for the 

construction or remodeling of real estate since it is an effective method of controlling the 

cost of the construction and benefits from a fiscal efficiency perspective. 

In the trust instrument the settlor transfers property and assets to the trust, and in return 

obtains some of the units built. In this case Mizecor S.A. may transfer and assign the hotel 

and the two plots of land to the trust for the construction and remodeling stage. After the 

construction or remodeling ends, the trust will assign and transfer the real estate property to 

Mizecor S.A. who shall be settlor and sole beneficiary of the trust.  

In this scheme, the settlor is obliged to pay the trust amounts equivalent to the total cost of 

the work (including direct and indirect costs) in proportion to the square meterage of the 

units that the settlor intends to receive. 

The purpose of this CTC is to administer the resources required to build a property, that 

were transferred by the settlor into the CTC.  

Mizecor S.A. may choose to transfer the real estate to a CTC or wholly owned subsidiary, 

depending on whichever proves to be  more beneficial and provide for greater fiscal 

efficiency, among other factors. 

 

 

RISK RELATING TO REAL ESTATE 

Municipal and District Commission permits 
 

With current legislation and/or regulations, the Company may only build or construct up to 

25% of the total area of the property described in the Project Brochure. The Company 

intends to apply for a special request before the corresponding government entity and/or 

District Commission, in order to be able to construct or build up to 50% of the total area. In 

case the Company obtains, totally or partially, such permits or authorization, the Company 

may need to pay an additional rate to the Municipal entity, resulting in higher costs for the 

Company. In case the permits are not obtained, the Project as it was described and its 

financial predictions may vary, resulting in fewer cash flow, that may difficult the Company´s 

capability to make Loan Repayment. 
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Preliminary sale agreement 

The Company has subscribed with the actual owner of the properties where the Project will 

be develop, a preliminary sale agreement of such properties. The preliminary sale 

agreement, is a binding agreement that generates effective rights and obligations to future 

seller and buyer, but not any lien towards the real estate. Thus in case the seller breaches the 

agreement, the Company will not be able to buy the properties for the Project, but will have 

the right to collect the damages incurred and/or the fine opportunely agreed. Moreover, 

preliminary sale agreements are subject to an effective property deeds study, also being 

necessary that both seller and properties be free of liens and incumbencies. If this is not 

complied, the agreement may not be finally achieved, and Company could not be able to 

acquire the properties. 

Building, remodeling and/or construction of the Project special vehicle purpose 

The Company may develop the construction or remodeling of the real estate to be acquired  

by itself or through  another corporation or similar, a trust or legal entity fully controlled by 

the Company.  

Due diligence may not uncover all material facts 

The Company, through its corresponding consultants and professionals, has endeavored to 

obtain and verify material facts regarding the properties and plots of land to be acquired in 

order to complete the Project. It is possible that the information handed by the seller or any 

other related person and/or by any public or private entity, may be incomplete or contain 

material errors that may affect the Project realization.   

The Company may have trouble in acquiring the properties for the Project.  

The Company may not be able to enter into binding agreements with respect to the Project 

and may not be able to commit to acquire the properties needed for the Project until the 

Loan Agreement is subscribed. As a result, properties may not be available for the Company, 

resulting in failure to start or continue with the Project. 

Unexpected costs as consequence of properties conditions 

There is the potential that unexpected costs may arise due to the condition of the properties 

itself, that need to be addressed in order to continue with the Project. Such unexpected costs 

may be consequent to fail to achieve the Project´s objectives totally or partially, affecting the 

Company’s business and/or the Company´s Loan Repayment capacity. 

Entitlement risk 

New developments such as the Project must navigate a lengthy and often complex process in 

order to obtain municipal approval for construction. This entitlement process need to be 



 

 -19-  

MHC-17612708-4 

address prior to initiating and during the construction of the Project. Entitlement process 

includes the presentation of documentation regarding the Project, before several 

government entities, and depend exclusively on the government approval. In case the 

Company fails to obtain any permit for the construction of the Project as it is planned in the 

Project Brochure, then business and financial conditions may vary resulting in fewer cash 

flow that could led to the incapability to carry out the Project and/or make Loan Repayment. 

Further, the Constructing Company or the Company compliance with new or stricter 

interpretations of existing laws or regulations may require to make additional expenditures.  

Construction risk 

The Project entails significant constructions (new development and remodeling of the 

existing facilities), thus there are risks that the construction sompany may incur in cost 

overruns, take longer than anticipated to complete the Project, or expose previously 

unknown defects in the properties of the Project. Moreover, Construction company may 

enter into labor conflicts with its direct or indirect employees that may temporally or 

permanently delay the construction. Additionally, construction company may enter into 

economic or financial difficulties that may cause its incapability to continue with the 

construction. Prospective Lender recognize and accepts that by granting the Loan in the 

terms and conditions set forth in the Loan Agreement and Loan Memorandum, is assuming 

indirectly the construction company´s market risks in particular and the building, 

remodeling and real estate risks in general. 

Geographic risk 

Properties are heavily influence by their location based on the regional, state, city or even a 

specific neighborhood. Job growth, population and demographics are some of the key 

ingredients for real estate investment. Uruguay and Montevideo itself are view as high risk 

because they are more susceptible to dips in the economy and have shallower pools of 

buyers due to its low population. Moreover, historically Uruguay has not been affect by any 

hazardous climatic event where real estate properties such as the Project have been damage 

permanently. Nevertheless climatic events are unpredictable and may occur, damaging the 

Project partially or totally resulting in a permanent loss of the property and thus resulting in 

financial difficulties for the Company to address the Loan Repayment. 

The future demand for real estate such as the Project and market conditions may 

change 

Building, remodeling and real estate investment are speculative and have historically 

experienced significant fluctuations in its pricing due to competition, levels of capacity, 

general economic conditions and other factors. There can be no assurance that attractive 

pricing will be available to the Company or to the industry generally, nor can there be any 

assurance that if such pricing exists, it will continue, thus the Company´s expectations 
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related to price levels in real estate in the future may not be realized, resulting in minor cash 

flow that could partially or totally affect the financial situation of the Company and its 

capacity to make the Loan Repayment.  

Because real estate investments are illiquid, the Company may not be able to sell 

properties when appropriate or necessary. 

Real estate investments, generally, cannot be sell quickly. This inability to respond promptly 

to changes in the performance of the Company´s investments could adversely affect its 

financial condition, results of operations and ability to make Loan Repayment.  

The real estate related to the Project will be subject to operating risks.  

The properties to be acquire by the Company will be subject to all operating risks common to 

the real estate industry. These risks include: changes in general economic conditions; 

changes in supply of or demand for similar properties in an area; demographic or real estate 

market conditions; changes in interest rates and availability of financing; changes in 

government rules, regulations and fiscal policies, including changes in tax, real estate, 

environmental and zoning laws; changes in labor, safety and environmental laws, rules and 

regulations; and the inability to secure property and liability insurance to fully protect 

against all losses or to obtain such insurance at reasonable rates. In addition, the real estate 

industry is highly competitive.  

The Company and the Project will operate in a highly competitive environment.  

The real estate industry is highly competitive. The Company and the Project will compete 

with major Uruguayan and international real estate operating companies and real estate 

investment projects, many of which may have greater financial, marketing and management 

resources than we do. In addition, other companies may enter the real estate investment and 

development markets. Competition in the type of business that we will operate is based on 

many factors. Increased competition could result in fewer development and investment 

opportunities, which could adversely impact the Project and Company´s business. We cannot 

predict the extent to which competition from new companies or existing competitors raising 

capital could mitigate the interest in the Project and favorable market conditions.  

The Project is geographically concentrated.  

The Project is concentrated in a specific geographic region, being disproportionately expose 

to the risks associated with the region of concentration.  

Substantial Fees and Expenses  

There are significant fees and expenses associated with the Project, such as permits, 

consultants, construction costs, professional fees and other operating expenses. This means 

that the Project expectations and assumptions must be complete in the way and in the period 

established in order for the Project to be profitable.  
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The Company, the Board of Directors, nor any person involved in the Company are not 

responsible for construction errors.  

None of the Company, the Board of Directors, the Developer nor any person involved in the 

Company will be responsible for poor construction executions or errors committed by 

construction company, architectural company or any other company or consultant related 

directly or indirectly in the construction of the Project.  

The Company may experience substantial losses on its investment in the Project if a 

construction error occurs. The construction company performance depends on the integrity 

and performance of the direct or indirect employees, materials, experts and consultants, and 

machinery. Extraordinary human error, machinery failure, power or public services failure, a 

natural disaster or other catastrophe could cause the Construction Company to commit 

errors or to delay the Project and may result in liability to other parties, lost profit 

opportunities, and may increase operational expenses.  

Changes in the Regulatory and applicable law for real estate:  

Changes in the regulatory and law landscape could materially adversely affect real estate 

business and consequently derive in total capital losses for the Company. The adoption of 

new laws or regulations, or changes in the interpretation of existing laws or regulations or 

practices, could have a material adverse effect on the business and on the ability to meet the 

Project objectives. Such changes could necessitate the creation of new business models and 

the restructuring of investments to satisfy regulatory requirements, which may be costly and 

time consuming. The Project can also be materially and adversely affected because of 

changes in governmental regulations, and judicial or administrative interpretations of 

existing governmental regulations that impose more comprehensive or stringent 

requirements on the Project. Moreover, additional regulatory approvals, including without 

limitation, renewals, extensions, transfers, assignments, re-issuances or similar actions, may 

become applicable in the future due to a change in governmental regulations or for other 

reasons. Any such changes could result in increased compliance costs, additional capital 

expenditures or potential liabilities. Any such events may adversely affect the Project and the 

financial situation of the Company directly, and Loan Repayment indirectly. 

Political and environmental risks:  

The performance of the Project may be affect by uncertainties such as political 

developments, military conflicts and civil unrest, changes in the government policies, the 

imposition of restrictions on the transfer of capital and/or real estate and legal, regulatory 

and tax requirements, along with any environmental hazards may negatively affect the 

Project. 

 

RISK RELATING TO THE LOAN 



 

 -22-  

MHC-17612708-4 

Risks of Loan granting:   

There is no assurance that the Project will be profitable or that cash from its operations will 

be available for Loan Repayment by the Company in the terms and conditions agreed.  The 

Loan to be granted may be under secured or, partially secured, the collateral may be 

insufficient or highly illiquid. It may be possible that the Prospective Lender will have to pay 

high costs to obtain an execution of collateral, bearing the Prospective Lender the costs of 

time and procedure.  

 

Rating:  

The Loan to be granted have not and will not be submitted to any rating agency to obtain an 

opinion or rating of the risk of timely collection of principal and interest, under bankruptcy 

regulations nor any other scope.  

Redemption:  

The Loan cannot be redeem by Prospective Lender and there may not exist secondary 

market in which to sell or trade loan before it reaches maturity. 

 

Changes in the Regulatory and applicable law of Borrower:  

Changes in the regulatory and law landscape of Borrower could materially adversely affect 

the performance of the Loan and consequently in its repayment. The adoption of new laws or 

regulations, or changes in the interpretation of existing laws or regulations or practices, 

could have a material adverse effect on the business of the Company and on the ability to 

meet the Project´s objectives. Such changes could necessitate the creation of new business 

models and the restructuring of Project to satisfy regulatory requirements, which may be 

costly and time consuming. Moreover, the Company acknowledges it will need additional 

regulatory approvals, including without limitation, renewals, extensions, transfers, 

assignments, re-issuances or similar actions. These additional regulatory approvals alter due 

to a change in governmental regulations or for other reasons. Any such changes could result 

in increased compliance costs, additional capital expenditures or potential liabilities, or 

amendments in the Project. Any such events may adversely affect the Borrower directly and 

the Project result indirectly. 

 

Political Risk:  

The performance of the Project may be affected by uncertainties such as political 

developments, military conflicts and civil unrest, changes in the government policies, the 
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imposition of restrictions on the transfer of capital and legal, regulatory and tax 

requirements, that may difficult the Loan Repayment in the terms agreed. 

 

Currency and Exchange Rate Risks:  

The Company may obtain business proceeds denominated in a currency other than the 

currency that the Loan Repayment is committed, and therefore subject to the risk that the 

value of a particular currency will change in relation to one or more other currencies. 

Moreover, building, remodeling and real estate investment may be denominated in a 

currency other than the currency that the Loan was committed, and therefore subject to the 

risk that the value of a particular currency will change in relation to one or more other 

currencies. Changes in currency exchange rates will affect the Company´s capability to make 

the Loan Repayment. Further, the Company may incur costs in connection with conversions 

between local currencies.  

Prospective Lender is indirectly and partially assuming the inherit risks of the 

Borrower´s business and Project 

The performance of the Company and the Project depend on the Borrower´s business in real 

estate, thus Prospective Lender is assuming indirectly its market and Project risks. 

Usury Risk 

Loan taken by the Company may be subject to state usury laws imposing maximum interest 

charges and possible penalties for violation, including restitution of excess interest and 

unenforceability of debt. Some governmental laws make it illegal to charge or collect interest 

at a rate exceeding a certain percentage rate per annum. 

Tax consequences 

Prospective Lender may be subject to withholding taxes within the Republic of Uruguay in 

accordance with Uruguayan tax laws. This withholdings will reduce the Prospective Lender´s 

profitability and capital gains and those withholdings may not be use in favor of Prospective 

Lender or investors to benefit of tax credits.  

Moreover, applicable tax regimes and practices, tax charges and withholding taxes may vary 

change or increase. The tax consequences associated with Loan may be subject to changes in 

federal and provincial tax laws. There can be no assurance that the tax laws will not be 

change in a manner that will fundamentally alter the profitability of Prospective Lender. 

None Uruguayan  residents are subject to the Non-Residents income tax (IRNR), at a rate of 

12% over the interest paid or to be paid. Moreover, Equity Tax may be applicable to credits 

held or economically used in Uruguay at a rate of 1,5%. In both cases the Company shall act 
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as a withholding agent and shall issue the corresponding withholding certificates in favor of 

the Prospective Lender.  These taxes and or rates may change from time to time, modifying 

the profitability of the Prospective Lender.  

There may be other taxes applicable to the transaction that shall be analyzed and consider by 

Prospective Lender before granting the Loan agreement.  

Borrower will be subject to Uruguayan Tax regime, if such tax  regime changes or rates are 

increased, Borrower may have difficulties to repay the Loan. 

Direct ownership.  

The Prospective Lender will not have a direct ownership in the Company nor in its 

underlying assets.  Consequently, Prospective Lender assume the risk related in the 

underlying assets success or failure. 

RISKS RELATED TO INVEST IN EMERGING MARKETS  

 

Investing in emerging markets of Latin-American, such as Uruguay, entails many risks and 

uncertainties of an economic, political and social nature that are not typically present in 

developed economies. Among these risks are: (a) sudden and radical shifts in regulatory 

policy; (b) mounting public debt; (c) growth in Government spending incongruent with 

respect to growth in fiscal resources; (d) social unrest; (e) macroeconomic instability; (f) 

restrictions to capital mobility; (g) withholding taxes levied on income and gains; and (h) 

strong and erratic Government intervention in the economy. 

Any investment in Latin America in general, and in Uruguay specifically, shall be direct and 

indirectly subject to the consequences of political, economic and social factors as well as to 

other uncertainties, including expropriation, nationalization, restructuring or annulment 

risks threatening existing contracts, changes to the tax system and policies, restraints on 

currency exchange and political instability. The risk of these factors is considerably higher in 

emerging markets than in developed economies. 

Risk related to volatility of Latin American Economies. 

Uruguay, as a Latin American country, is an emerging market economy, and investing in 

emerging markets generally carries risks. Latin American economies have historically been 

subject to volatility of a more pronounced nature than those of developed markets. 

Businesses operating in these countries face uncertainties such as: (a) exchange rate 

volatility (appreciation and depreciation); (b) high inflation; (c) frequent and/or prolonged 

recessions; (d) high interest rates; (e) lack of long-term credit; and (f) partial or total 

inconvertibility of the local currency into dollars. All these factors could have a negative 

impact on Latin America economy and consequences on the Project and the Company´s 

economic growth and ability to make payments under the Loan Agreement. Latin American 
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economies have a long history of chronic macroeconomic crisis. The Latin America economy 

could be adversely affect by economic events in other markets, since it is influenced, to 

varying degrees, by economic and financial conditions in other markets. 

Risks related to changes in regulatory framework. 

Risks associated with the legal and regulatory system of the Latin America countries include, 

among others: (a) the concentration of power of the executive branch of the Government, 

which can enact legislation single-handedly through presidential decrees; (b) the disputed 

independence of the judiciary and its subjection to political influences; (c) a high degree of 

discretion on the part of Government authorities; (d) conflicting local, regional and federal 

laws and regulations; (e) the unpredictability of enforcement of foreign judgments and 

uneven record of enforcement of foreign arbitral awards; (f) the depth and speed of changes 

to laws and regulations. 

Changes in the Regulatory and applicable law:  

Changes in the regulatory and law landscape could materially adversely affect the Project. 

The adoption of new laws or regulations, or changes in the interpretation of existing laws or 

regulations or practices, could have a material adverse effect on the Company´s business and 

on the ability to meet the Project objectives. Such changes could necessitate the creation of 

new business models and the restructuring of Project to satisfy regulatory requirements, 

which may be costly and time consuming. Moreover, additional regulatory approvals, 

including without limitation, renewals, extensions, transfers, assignments, re-issuances or 

similar actions, may become applicable in the future due to a change in governmental 

regulations or for other reasons. Any such changes could result in increased compliance 

costs, additional capital expenditures or potential liabilities. Any such events may adversely 

affect the Project results. 

Risks related to Government influence on the economy.  

The federal, regional and local authorities of the Latin America countries routinely exert 

intervention on the private sector in a higher degree than its counterparts in develop 

countries. Possible interventions in the economy include measures such as price controls 

over real estate, radical and sudden changes in regulations and tax and labor laws. 

Official statistics and other data published by these federal, regional and local Governments 

and by federal agencies may be substantially less complete or reliable than those of 

developed countries, and there can be no assurance that the official sources from which 

certain of the information set forth herein has been drawn are reliable or complete. Official 

statistics may also be produced on different bases than those used in developed countries. 

Any discussion of matters relating to Latin America countries must therefore be subject to 

uncertainty due to concerns about the completeness or reliability of the available official and 

public information. 
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Risks related to burdensome tax and regulatory systems. 

Compliance costs of corporate, tax, social, labor, and environmental regulations of the 

countries in the region is high. Bureaucratic red tape and long lead times for approvals 

typically make compliance onerous and time consuming. Moreover, lack of transparency and 

monitoring by multiple regulatory agencies (at the federal, state and municipal level) 

increase the risk of willful non-compliance. 

 

THE FOREGOING RISK FACTORS DO NOT PURPORT TO BE ALL THE RISKS INVOLVED IN 

THIS LOAN MEMORANDUM. PROSPECTIVE LENDER SHOULD READ THIS LOAN 

MEMORANDUM IN ITS ENTIRETY AND SEEK INDEPENDENT ADVICE BEFORE 

DETERMINING SUSCRIBING ANY DOCUMENT REGARDING THIS LOAN MEMORANDUM 

OR THE LOAN AGREEMENT. 

 

Indemnification. The Company will agree to indemnify and hold harmless the Prospective 

Lender from and against all damages, losses, costs and expenses (including reasonable 

attorney’s fees) which they may incur by reason of the failure of the Company to fulfill any of 

the terms or conditions of the Loan Memorandum and/or Loan Agreement or by reason of 

breach of any of the covenants, agreements, representations and warranties made by the 

Company. 

 

Miscellaneous. The headings in this Loan Memorandum are for the purpose of reference 

only and shall not limit or otherwise affect the meaning hereof. All pronouns and any 

variation thereof shall be deemed to refer to masculine, feminine, or neuter, singular or 

plural, as the identity of the person or persons may require.  

 

Governing Law. Under Uruguayan International Private Conflict laws there might be doubts 

regarding the choice of law under the Loan Agreement.  
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